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IN 'rHE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
---· 
Record No. 2229 
CHARLES L. BROWN, AN INFANT, WHO SUES BY 
AND THROUGH HIS MOTHER AND NEXT FRIEND, 
IRENE BROWN, Plaintiff in Error, 
versus 
GEORGE BRA,'.NOH, Defen~ant in Error, 
AND 
IRENE BROWN,. Plaintiff in Error, 
versus 
GEORGE BRANCH, Defendant in Error. 
PETITION FOR WRIT OF ERROR. 
'1.'o the Honorable the Chief Justice and .A.ssocia.te Justices 
of the Supreme Court of Appeals of Virginia: 
PRELUHNARY STATEMENT. 
Your petitioner, Charles L. Brown, an infant, who sues 
by and tlirough his mother and next friend, Irene Brown, and 
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vour petitioner, Irene Brown, respectfully represent that 
they are aggrieved by final judgments of the Circuit Court 
of the City of Richmond rendered on the 12th day of 
2* May, 1939, in *favor of the defendant wherein your pe-
titioners were plaintiffs and the defendant in error was 
defendant. Separate suits were instituted by motion for judg-
ment by the respective plaintiffs, and by consent of all par-
ties were heard together. The parties will be referred to 
herein according to their respective positions in the Trial 
Court. Unless otherwise indicated, all italics are ours, and 
the page numbers refer to the transcript of the record. 
Counsel for the petitioners desire to state orally to the 
Court the reasons for reviewing the decisions complained of 
and adopt this petition as the original brief, which petition 
was filed with the clerk of this Court at Richmond, 30th day 
of August, 1939, and a copy of which was mailed to Par-
rish, Butcher & Parrish, counsel for the defendant, on the 
3~th day August, 1939. 
ASSIGNMENTS OF ERROR. 
Assignment of Error No. 1. 
The Trial Court erred in overruling the plaintiff's motion 
to set aside the verdict of the jury on the ground that it was 
contrary to the law and the evidence and without evidence 
to support it. 
.Assignment" of Error No. 2. 
The Trial Court erred in granting, at the request of 
3• the •defendant, instructions No. 4, 5 and 9. 
Assignment of Error No. 3. 
The Trial Court erred in refusing to grant, at the request 
of the plaintiff, instructions rN os. l, 2, 3 and 6. 
STATEMENT OF FACTS. 
Charles L. Brown received very grievous injuries when the 
defendant drove his automobile truck off of the road while 
transporting the plaintiff and a number of others, mostly 
. children, from a picnic held on July 4, 1938, in Hanover 
County. The mishap occurred on the Creighton Road re-
turning to Richmond. The plai~tiff, Charles L. Brown, was 
sitting on the right side of the front seat (which was the 
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only seat) of the truck holding between his knees an ice 
cream freezer (Rec., p. 24); sitting next to him in the middle 
was one, Annie Bacon, and driving the truck was the de-
fendant himself. In the body of the truck there were a num-
ber of children. The defendant had a defective gear shift 
lever (Rec., p. 24) on the truck and directed Annie Bacon 
to hold it in place and attempted to assist her in doing it, and 
took his eyes from the road without changing his speed and 
ran into the ditch, grieyously injuring Charles L. B.rown, one 
of the plaintiffs. 
'' Q. Annie, tell his Honor and _these g·entlemen of the jury 
how it happened that this truck injured *this boy Y 
4• "A. We was coming down the hig·hway and Mr. 
Branch was at the wheel and I was sitting in the midcUe 
and this .boy was sitting· on the outside of me. So I had 
my arm around the boy's neck to start with but Mr. Branch 
asked me to put the g-Iove underneath the lever to hold the 
shift gear in line. So I take the glove and began to hold un-
derneath there in order to g·et the shift gear to hold in line 
and then when I did that I said, 'George, I can't do it', and 
he reached down with his hand and tried to get it under there 
and when he reached down there to help me get it under-
neath there he looked down with his eyes and at that time 
I looked up and saw we was going to the side of the road, 
the right side of the road, and all at once I missed this boy 
and the wheel of the truck dropped in the ditch and that 
th rowed me up in the back like this.'' 
The defendant, Branch, was superintendent of the Sunday 
School, conducted by the Woodville Improvement League 
(Rec., p. 25), and had stated to those members that if they 
would put their pennies, nickels and dimes in the collection 
he would take them on a picnic on the 4th of July. 
"Q. How did it happen that you all were on that picnic? 
"A. Because Mr. Branch told us if we bring our pennies, 
nickels and dimes he would give us a good time on the ·4th 
of ,July, so we did, and ·as he said, we went down and had a 
g·ood time." 
5* *Others were invited who were not members of the 
league and many such went (Rec., p. 25). At the picnic 
refreshments were sold, including ice cream, which had been 
made by the defendant at his house. The plaintiff, Charles 
L. Brown, was not a member of the le.ague., but solicited to 
go by the defendant (Rec., pp. 66-67). The defendant sent 
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the plaintiff, Charles L. Brown, and his driver, Thomas Bell, 
with the truck to pick up other pasRengers before going on 
this picnic ( Rec., p. 67) : 
'' Q. Did you go anywhere on the truck before you went 
down to the picnic 1 
'' A. Yes, sir. 
'' Q. Where did you go? 
'' A. Went over to the .South Side to get some people. 
"Q. ,vhy did you go? 
'' A. Because he said for me to. 
''Q. Told you to? . 
'' A. Mc and a boy named Thomas Bell. 
'' Q. Where did he send you? 
'' A. I don't know the name of the street what we went on. 
He sent us over to get some people from over there, over 
on the South Side. 
'' Q. Where did you take the people? Where did the people 
go? 
'' A. Down on the picnic. 
'' Q. On the same picnic you all went 1 
' 'A. Yes, sir. 
6* ~u' Q. Did you go over there and get them Y 
' '.A:.. Yes, sir. 
"Q. Who droveT 
'' A. Thomas Bell.'' 
The defendant made two trips carrying children to this 
picnic from Richmond, and at the direction of the defendant 
the plaintiff accompanied the truck on both trips (Rec., pp. 
66-67). On the return trip on which the plaintiff was injured 
l1c was sitting on the front seat at the' direction of the de-
fendant holding the defendant's ice cream freezer for him 
(Rec., p. 69) : 
"Q. How did it happen that you sat on the front of the 
truck! 
'' A. Mr. "Branch told me to sit there and hold the freezer 
for him.'' 
The plaintiff, Charles L. Brown, testified further on. cross 
examinatiov (Rec., p. 71): 
'' Q. You didn't pay George Branch anything to take you 
down there, did you? 
'' A. When I p;ot down there I bought stuff which is the 
snme as paying. 1 1 ~ 
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'' Q. Who to Id .you it was the same as paying 1 
'' A. He sa_id. this: He said, 'All that don't help pay the 
money for to g·o down there,' he said., 'After they get down 
there they can pav by buying· stuff after they get there. 
, '' Q. Mr. B1:anch said that all who didn't pay *for go-
7• ing down there ought to buy when they got down there Y 
'' A. He said if you didn't go with the League you 
,couldn't go if you didn't buy after you get down there. 
"Q. You did know the picnic was being given by.· the 
I Jeague, didn't you 1 
"A. I know by him saying that. 
''Mr. Williams: I object to the form of the question. Coun-
sel is testifying himself. · 
'' The Court: Go ahead. 
"By Mr. Simpkins: . 
'' Q. You did know before you went down there that the 
Woodville Community League was giving the picnic because 
Branch told you f 
'' A. I told you I didn't know nothing about no League. 
"Q. Didn't you just tell me that he said if you didn't buy 
from the League when you got down there- · 
"Mr. O'Connor: He didn't say anything about buying 
from the League. 
"A. I said Mr. Branch said if they didn't buy when they 
get down there that you couldn't go. So when I got down 
there I bought stuff.'' 
And again at Hee., p. 74, this witness said: 
'' A. I went down there twice and carried a load of 
s• children and carried it back ~and got the rest of the peo-
ple." . 
He also· testified that he assisted in carrying food stuff and 
refreshments to the picnfo under the direction of the defend-
ant {Rec., p. 74): 
"Q. Didn't you go down there, Charies, to take some of 
the food and soup and stuff like that? 
'' .A. They carried that and they carried the children along 
with them.'' ~ 
This ice cream, which was made by the defendant at his 
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home, was sold on the picnic grounds (Rec.,. p. 58), and the 
plaintiff purchased some, spending more than one dollar 
{Rec., pp. 68-69). It appears further that the defendant so-
licited others, not members of the league, to go on this pic-
·nic, offering to take them for one dollar each, or apparently 
.for what he could get. At Rec., p. 46, Robert Bacon testi-
fied: 
'' A. • • e Dming the month of J nne, passing Selden Street 
by Mr. Branch's, he told me he was planning on a picnic. I 
I said, 'Where to f ' 
''He said, 'Down in the country'. 
"I said, 'I am getting· too old to bother about a picnic'. 
''He said, 'It ain't going to cost you much'. 
"I said, 'How much do you think it will cosU' 
9• *'''He said, 'I am figuring· on taking up as much as a 
dollar and if I can't I will take what I can to defray the 
expenses of 1·unni11g this excursion because it takes money to 
· run this train'. 
"I said, 'Well, I am giving my wife money to put in there', 
and I said, 'At this time I can't furnish money for 
· both. I am giving her money.' All right. Then on 
Thursday in June before the 4th of July on a Monday 
Mr. Branch oame up to my house and said, 'We are about 
ready to go. Have you got your money ready!' 
"I said, 'No'. 
''He said, 'Well, we are going and if you haven't got no 
money you can't go because it takes money to run this 
train'.'' · 
The defendant, Mr. Branch, was in charge not only of his 
own truck, which caused the injuries, but also of the Sunday 
School and League (Rec., p. 25): 
'' Q. Who was in charge of the whole thing? 
'' A. Mr. Branch, the Superintendent of the Sunday School, 
and he was the boss of all.'' . 
And at record page 48: 
'' A. George Branch was in charge of the whole thing and 
nobody but him. I am here to testify to the jury and Judge.'~ 
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ARG UJ\IIENT . 
.A.ssignnients of Error. 
10* *While there are three assig·nments of error, the ar-
gument in ~upport of the individual assignments applies 
to all alike, hence we shall consider them together. · 
Instructions. 
The Trial Court refused to leave to the jury the question 
of fact in this case as to whether or not the defendant- re-
ceived any remuneration, either directly or _indirectly, for 
the transportation; or, in other words, the Court told the 
jury, as a matter of law, that tpis was a guest case and the 
plaintiff could not recover for ordinary negligence. In this 
the Court erred. The Trial Court itself, at page 161 of the 
record, in reply to counsel for the defendant, took the con-
trary position as will be seen from the following quotation 
(Rec., p. 161): 
"Mr. Simpkins: * * * vVe think the court in its ruling 
should tell them the relationship was one of guest host and 
not leave any question of remuneration to the jury. 
'' The Court: There is a little evidence here. That boy 
gave a little evidence on that. I think he was a guest but I 
am going to leave that to the jury." 
The foregoing statement of the Trial Court clearly d~mon-
strates that whether or not the guest-host relationship ob-
tained was a controverted fact. This language further 
11 * shows that it *was a question of fact upon which rea-
sonably-minded men might differ, yet the Trial Court 
in the final analysis took this question from the jury and 
determined it as a matter of law. It is not necessary under 
a statute such as ours on the guest-host doctrine to show 
that the transportation was paid for directly to the carrier 
in actual money, on the contrary it has been held in numer-
ous cases that the remuneration may be -indirect and may 
he for considerations other than actual money. · 
In the case of Garrett v. Hammack, 162 Va. 42, this Hon-
orable Court held that the jury had the right to determine 
whether or not the plaintiff was a guest upon conflicting tes-
timony, and at pag·e 46 of the opinion this Honorable. Court 
stated: 
"The jury were warranted in finding that plaintiff was a 
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passenger in the automobile of Garrett and this court is unani-
mously of opinion that her right, if any, to recovery against 
Garrett, should be based upon proof of ordinary negligence.'' 
And ag·ain in the case of White v. Gr,egory, 161 Va. 414~ 
this Honorable Court held that payment of actual money 
was not necessary to take the case out of the guest-host doc-
trine. In that case the facts were that one, Gregory, oper-
ated a funeral parlor and one, Miller, was his assistant and 
one, Lazenby, was Gregory "s general manager. The plaintiff, 
from time to time, was employed by Lazenby to help with 
dead bodies. Lazenby sent Miller in Gregory's ( the def end~ 
ant's) automobile to get the plaintiff to assist with a 
12i, body and brought her to the *undertaking establishment. 
The next morning Lazenby said to the plaintiff, '' How 
about you going· and getting something· to eaU'' and directed 
Mr. Miller to drive the plaintiff home so that she could get 
her breakfast and get back promptly. The accident in which 
the plaintiff was injured ooourred on this trip. The court 
said: 
"The court is of opinion that these facts a1·e sufficient to 
support a finding· that the plaintiff was not a mere guest of 
either Miller or Gregory. * * * 
'' The judgment of the trial court will be reversed, and judg-
ment h-ere entered for the plaintiff in error for the amount of 
the verdict.'' · 
It will be noted tiiat this Honorable Court determined that 
there need be no monetary consideration nor direct pecuniary 
-benefit bestowed upon the defendant. In other words, this 
Honorable Court held that while the trip was for the accom-
modation of the plaintiff in getting her breakfast, the mere 
fact that it enabled her to return to her work quicker was 
sufficient to take the case out of the '' guest doctrine" and 
render the defendant liable to her for the exercise of ordinary 
care. 
In Blashficld on Automobiles, section 2292, it is said: 
'' In d~termining who are 'g'Uests' within the meaning of 
automobile g·uest statutes, the enactments should not be ex-
tended beyond the correction of the evils which induced their 
enactment. * * * If his carriage tends to the promotion of 
mutual interests of both himself and the driver and op-
13* erates for their *common benefit or if it is primarily 
for thH attainment of some objective or purpose of the 
operator, he is not a guest within the meaning of such en-
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actments. * * * In determining for whose benefit the journey 
is undertaken and whether the person carried is a guest 
within the meaning of the statutes, not only the specific act 
of transportation but also the g·eneral relationship of the 
parties may be considered. Where, for example, some such 
relation as that of master and servant exists between the 
passenger and the operator, as a result of which tangible 
benefits accrue to the latter from the transportation, by sav-
ing the servant's time or facilitating his work, the passenger 
is not a guest within the meaning of the statute." 
In the instant case consider that the plaintiff's testimony 
tends to show that he went under the direction of Branch 
as his servant with the truck to South Richmond to round up 
other persons to carry down there so they might spend their 
money on this picnic., and that, under his direction, he as-
~isted in carrying food and supplies and, under his direction, 
was engaged at the time he was injured in carrying the ice 
cream freezer. These circumstance~, taken together with 
the fact that the plaintiff promised to and did spend money 
at the picnic, constitute a definite consideration for his trans-
portation by Branch in the eyes of the law. In any event, 
these circumstances together with the other circumstances in 
the easll should have been submitted to the jury for their de-
termination as one of the facts to be ascertained in the case. 
In this .same section Blashfield further states: 
J4~ *'"1\7l1ere a dispute exists as to what were the re-
spective purposes or conditions for or upon which the 
transportation was undertaken, relative to the nature and 
exh;tenco~ if any, of the benefits conferred upon the respective 
partici::, it is a question of fact whether or not the invitee was 
a guest within the meaning of the statutes.'' 
In view of the foregoing authorities and the testimony in 
this case, v:e feel that the relationship of the parties was a 
coufrovertP.d queAtion of fact to be submitted to and deter-
mined by the jury, ancl that the Honorable Trial Court erred 
in g1•anting Instructions Nos. 4, 5 and 9 requested by the 
defendant which took from the jury the determination of this 
question. 
Thn following eases from other states hold to the same 
effect: 
In Dorn v. Vil!a,qe of North Olmstead, 14 ~N. E. 2nd, p. 11 
at 14, the facts were: A person was invited to get into an au-
tomobile by the driver for the specific purpose of pointing out 
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· to the driver the location of a certain house a short distance 
away, and the ride was wholly incidental to the purpose of 
showing the driver ihe location of such house. Held: Not a 
gratuitous guest. That the driver owed ordinary care to 
the llaSbenger. 
In Jackson v. Qiu:en, 257 Mass. 515, 154 N. E. 78, the pur-
chaser of goods re,1uested by the deliveryman to g-uide him to 
place of the delivery of the stuff was held not a guest, 
15* but *the court ruled that the purchaser was due ordinary 
care. 
In Little v. Motdv, 248 Mass. 340, 142 N. E. 795, the facts 
were that a nine-year-old boy had been requested by the 
driver to show him a certain address and for this purpose 
got in the automobile. ~l'he court held that he was owed the 
duty of ordinary care and was not a guest. 
In Hunter v. Baldwin, 255 N. W. 431 (Mich.), it was held 
that not every one riding in a car without payment is a guest .. 
That a prospective 1mrchaser of an automobile is not a guest 
within the guest act. See Crawford v. Foster, 110 Calif. App .. 
81, 293 Pac. 841. · 
In Smith Y. Fttll River· Jr. High School, 118 Calif. App. 
673, 5 Pac. (2nd) 930, it was held that a child riding "in a 
scho~l bus is not a guest. 
· In Krnz v. Sm:ith .. 108 Conn. 628, 144-A, 304, the court l1eld 
that whether the plaintiff, who was being transported by the 
defendant, to defendmit 's house to work as a laundress was 
a guest, was a question of fact for the jury. 
In Russell v. Parlee, 115 Conn. 687, 163 Atl. 404, the facts 
were plaintiff was hired by defendant's agent. to work on 
defendant's farm and was being transported to such work by 
the defendant. The appellate court refused to reverse a :find-
ing that plaintiff was not a guest within the meaning of the 
guest act. 
In Kn-utsen v. L,11,rie (Iowa), 251 N. W. 147, a servant 
16* "had asked the mistress to get her shoes from the re-
pair shop and the mistress overlooked it and later after 
dinner the servant and the ladv of the house and her two 
children went in the car to get the shoes, and the court held 
where th~ servant was injured that she was due ordinary 
care, sfating that not all persons riding by invitation are 
guf\sts. 
In .Albrecht v. Safeu,ay Stores, 80 Pac. (2nd) 62 (Ore.), it 
was held that in a carriage for hire within the guest statute 
the word payment does not necessarily mean money com-
pensation, and is not to be considered in its strict leg·al sense 
as a discharge in money of a sum due, and includes the ex-
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pense of a ride for the purpose of conferring some substan-
tial benefit upon the ow~er. 
See Riohnwnd Coca-Cola B. Wks. v. Andrews, ·3 S. E. 2d, 
419 at 420. 
In Elliott v. Behmer, 73 Pac. (2nd) 1116, it was held that 
under the auto guest statute a passenger is not a guest 
though he pays no fare when the motorist receives a direct 
benefit from a third person. In that case plaintiff was rid-
ing in a truck beloug-ing to the county driven by the defend-
ant from work and to work. The defendant got no extra pay 
for driving· the truck, but the appellate court held that he 
did g·et some ben'.efit by having his own transportation to 
and from work and thereby the plaintiff was not a guest. 
That the payment need not ace.rue from the injured ·passen-
ger to the driver but may come from a third person. 
In Berger v. Ferghens01i Bros. Co., 249 N. W. 493 
17• (:M:ich.), *the facts were that the plaintiff's decedent, 
a fifteen-year-old boy, got on a truck driven by one of 
the employees of the defendant company and the employee 
had also a helper on the truck. The driver was to carry some 
cases of pop and empties. The boy, a fifteen-year-old boy, 
who was killed, helped carry cases of pop and empties and 
watched the truck. He was thrown off the truck when it 
turned a corner rapidly and killed, and the appellate court 
of the State of Michigan held: There was evidence from 
which the jury could legitimately infer plaintiff's decedent 
was neither a guest nor a trespasser. A verdict for the plain-
tiff was affirmed by the Supreme Court. 
There are numerous other cases along the same line as 
those cited, all analogous to the instant case where a benefit 
accrued to the driver of a car as in this instance, and under 
a sfatute such as ours the passenger was held not to be a 
mere p:nest. Charles Lewis Brown, at the very time of the 
injury, was actually cloing a chore for the defendant, hold-
ing·, hy the instructions of Branch, the ice cream freezer in 
the truek between his .legs. Of course, Branch denied this, . 
but that evidence was sufficient to go to the jury, making a 
conflict, and should have been considered by the Court · in 
giving instructions on the indirect benefit or payment to the 
driver by the injured. 
Charles I.?wis Brown, the plaintiff, li~ewise testified, as 
has been remted, that he was told by Mr. Branch that if he 
bought stuff after he got down on the grounds that that 
18* was the *pay accruing for the trip. PJa.intiff likewise 
testified through other witnesses that Mr. Branch sold 
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the ice cream to the children down there and received the 
money .himself, because it was his. (See testimony of Dolores 
McTeer, pages 58 and 59 of the record.) . 
The defendant, by requesting Instructions Nos. 4, 5 and 
9, having the Court declare as a matter of law that the plain-
tiff was a guest without a consideration hy the jury of the 
conflicting evidence in this case, led the Court into error for 
which its judg111ent should be reversed. 
VERDICT CO:NTRARY TO THE LAW AND THE 
EVIDENCE. 
The plaintiff in this cnse suffered extremely grievous and 
serious injuries through absolutely no fault of his own while 
riding in this automobile truck owned and operated by the 
defendant over which the plaintiff had absolutely no control, 
and his injuries were occasioned by -reason of the absolute 
neg·lect of the defendant himself. The defendant was oper-
ating a truck which had a defective gear lever; he failed to 
keep a proper lookout (Rec., pp. 24-38) ; he was operating his 
truck too fast under the circumstances, especially when we 
consider he was operating an old, defective truck transport-
ing children; he didu 't have his truck under control, and as 
a consequence, without any interference or any act on the 
part of anyone else, he ran off of the road into an embank-
ment (Rec., p. 38), and under the decision of this Hon-
19* orable Court in the case of Drmnwr(qht *v. Walker, 167 
Va. 307, such conduct on the part of the defendant 
amounts not only to ordinary neg·ligence but to gross negli-
gence. At page 31.3 of the opinion it is stated: 
"What may be deemed ordinary ca.re in one case may, un-
der different surrouuding·s and circumstances, be gross neg-
ligence. The policy of the law has relegated the determina-
tion of such questions to the jury, under proper instructions 
from tJ1e court. It is their province to note the special cir-
cumstances and SUJ'l'otmding·s of each particular case, and 
then say whether the conduct of the parties in that case was 
· such as would be expected of reasonable, prudent men, un-
ner a similar state of affairs. When a given state of facts 
iR ~mch that reasonable men may fairly differ upon the ques-
tion as to whether there was neg·lig·ence or not, the determina-
tion of the matter is for the jury. It is only where the facts 
1ne such that a11 Teasonable men must draw the same con-
clusion from tliem, that the question of negligence is ever 
CC\nsidered as one of law for the court. Grand Triin-k Rail-
Charles L. Brown, etc., v. George Branch. 13 
way Co. v. Ives, 144 U. S. 408, 12 S. Ct. 679J 683, 36 L. Eq.. 
485; Boggs v. Plybon, 157 Va. 30, 160 S. E. 77. 
"Let us examine the facts in this case. If tlie acts of 
omission, or of commission, constitute no more than a mere 
failure to skilfully operate the automobile under the condi~ 
tions existing-, such as an ordinary prudent person mWsht oniit 
or commit under such conditions, then the negligence· will 
amount to only lack of ordinary care. But if a number of 
acts of omission and commission are so combined that rea-
sonable and fair-minded men may differ as to whether the 
-cumulative effect thereof evinces a form of recklessness or 
a. tota 1 disregard of all precautions akin to wilful and wanton 
misconduct, it is a question. for the jury." 
In the instant case, the defendant failed to have his 
-20* *truck under control, was operating a truck known by 
him to be defective, the speed was too &'reat under the 
circumstances~ that is, carrying children in this old defective 
truck and he was not keeping a proper lookout; all of which 
.adds up to gross negligence to a greater extent than the neg-
lig·ence in the case just cited. 
This defendant was guilty of the grossest kind of negli-
gence when he invited these children, some fifteen or twenty, 
to ride in this dilapidated truck, which was designed and in-
-tended for hauling· freight only, there being no seating ar-
rangement for the children, and he knowing· it had a defective 
gear lever which might render its operation dangerous. 
We assert, the ref ore, that he was guilty of the grossest 
neidig·ence in permitting those children to enter that truck 
1mder such circumstances, and we point this out without in 
any manner receding from our position in this case that the 
evidence is such that the quest.ion of relationship of the par-
ties should have been submitted to the jury, and this espe-
cial1v in view of the fact that the defendant's evidence shows 
that·· the picnic was given by the Woodville Improvement 
Leag-ne~ arfrl of which the defendant was an officer and su-
perintendent of the Sunday School, and if ·the league made 
nnang-ements with the defendant, Branch, to furnish his 
truck for the transporfation of the children, it does not lie 
in "hi~ mouth as between this plaintiff, who was being trans-
ported, and the defendant to aver that he received no 
21 * *compensation. If the Woodville Improvement League 
pairl him nothing, or ag·reed to pay him nothing, or he 
v-oluntari]y offered his truck and service, it can in no way 
aff P.Ct his relationship with the plaintiff. 
,ve confidently assert, therefore, that under all of the 
circumstances of this case the defendant owed the plaintiff 
:14 Supreme Court of .Appeals of Virginia. 
the duty of ordinary care and the instructions of the Court 
constituted reversible error. 
CONCLUSION .. 
In concluding this petition for writ-of-error, we point out 
that the Court instructed the jury, as a matter of law, that 
the guest doctrine was applicable, although the facts con-
cerning the relationship of the parties were in conflict and 
that the defendant was operating an old dilapidated truck 
which had defects known to him, and with this knowledge un-
dertook to transport a. truck load of children in a vehicle that 
was never intended for the transportation of human freight, 
and in which no seats were provided other than the. driver's 
seat, and although the plaintiff and his witnesses testified 
that the plaintiff performed services before and during the 
trip on behalf of the defendant, at his request, and only en-
1 tered upon the trip with the express understanding ·that he 
was to spend his money after arriving at his destination, 
which he did, and although the defendant himself testified 
(Rec., p. 138) ~ 
22:11<' ,j(c''Q. Were you interested in the picnic being a suc-
cess financially or noU 
"A. I wasn 1t particular about :finances because I hall 
enough nio:ney that we had raised and if we didn't raise it it 
was all right and if we can't raise it we could put more to it . 
to pay the expense of the food but I was more interested in 
giving the children an on ting."' 
the Court, nevertheless, refused to permit tbe jury to pass 
upon the relationship of the parties. 
Your petitioners, therefore, pray that the judgment of the 
Trial Court be reversed and a new trial awarded to your pe-
titioners·. 
Respectf.ully submitted1 
THOMAS A. WILLIAMS1 
L. C. O"CONNOR .. 
We, Thomas .A. Williams, ,yhose address is 1016 Mutual 
Building, and L. C. O'Connor, whose. address is 1016 Mutual 
Building, Richmond, Virginia, attorneys practicing in the 
Supreme Court of Appeals of Virgfoia, do certify that in our 
opinion_ the judgment of the Circuit Court of the City of Rich-
Charles L. Brown, etc., v. George Branch. 15 
mond in the actions at law wherein Charles L. Brown, an 
infant, etc., was plaintiff and Irene· Brown, in her own right, 
was plaintiff and George E. Branch was defendant, ren-
23* dered on the 12th day *of May, 1939, a transcript of the 
record of which is attached hereto, should be reviewed 
by the Supreme Court of Appeals of Virginia. · 
Given under our hands this 30th day of August, 1939. 
. THOMAS A. WILLIAMS, 
L. C. O'CONNOR. 
Received August 30, 1939. 
M. B. WATTS, Clerk. 





In the Circuit Court of the City of Richmond. 
PLEAS before the Circuit Court of the City of Rich-
mond, held in the· Courtroom in the City Hall thereof, on 
1Friday, the 30th day of June, 1939. 
BE IT RE·ME:MBE.RED that heretofore, to-wit: At a Cir-
cuit Court of the City of Richmond held in the Courtroom in 
the City Hall thereof on Thursday, the 29th day of ·Septem-
ber, 1938, the following order was entered. 
Charles L. Brown, Plaintiff, 
v. 
George E. Branch, Defendant. 
This day came the plaintiff, by his attorney, and on mo-
tion of plaintiff, by his attorney, this Notice of Motion for 
Judgment is hereby docketed. 
page 2 ~ Charles L. Brown, Plaintiff, 
v. 
George ~- Branch, Defendant. 
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NOTICE OF MOTION FOR JUDGMENT. 
To George E. Branch, 2609 Selden Street, Richmond, Va.: 
Take notice that on the 29th day of September, 1938, at 
10 o'clock A.. M., or a.s soon thereafter as Charles L. Brown, 
hereinafter called the plaintiff, can be heard, he will move 
the Circuit Court of the City of Richmond at its courtroom in 
the City Hall of said city for judgment against George E. 
Branch, hereinafter called the defendant, in the sum of Ten 
Thousand Dollars ($10,000.00), due to the plaintiff by the de-
fendant, by reason of the following faets : 
·That hereto£ ore, to-wit: on and before the 4th day of 
July, 1938, the defendant was the owner and operator of a 
certain automobile truck upon the public highways of the 
State of Virginia and particularly on and along the Creighton 
Road in Hanover County, Virginia, and being such owner and 
operator as aforesaid, it became and was the duty of the said 
defendant to run and operate his said automobile with proper 
care and caution, to keep his said automobile under proper 
control, to run and operate the same at a proper rate of speed 
under the circumstances and conditions then existing·, to main-
tain and keep a vig·ilant and efficient lookout, to obey the 
traffic laws for such cases made and provided so as not to in-
ju re persons and particularly the plaintiff. 
page 3 ~ Yet the said defendant, disregarding· his said duty 
and duties, on or about the 4th day of July, 1938, 
carelessly and neg·Iig-ently operated his said automobile 
truck westwardly toward the City of Richmond on the 
Creighton Road in Hanover County without exercising proper 
care and caution, without having his said automobile truck· 
under proper control, at a high, dangerous and excessive 
rate of speed under the circumstances and conditions then 
existing·, without keeping a vigilant and efficient lookout, and 
did violate the traffic. laws for such cases made and provided 
and as a direct result thereof, the said automobile truck so 
ne~tligently operated ran off the said road or highway into, 
over and upon an embankment, whereby the plaintiff, a pas-
8eng-er in his said vehicle, was grievously and seriously in-
forecl in and about his head, face, neck, sl1oulders, arms, 
ha11ds. back, chest., hips, legs, feet and other parts of his 
body, both internally and externally, his brain injured, his 
leg·s, shoulders, arms and ribs broken .and fractured, his 
v~rtebrae fractured, and he was otherwise injured and he 
was thereby permanently injured and disfig·ured and suffered 
Charles L. Brown, etc., v. George Br.an.ch. 17 
great bodily pain and mental ang·uish, and was unable to fol-
low his usual affairs for a long space of time and caused to 
expend large sums of money endeavoring to be cured of his 
said injuries. 
All to the damage of the plaintiff in the sum of Ten Thou-
sand Dollars ($10,000.00) and, therefore, he gives you this 
notice of motion for judgment. 
THOMAS A. 'WILLIAMS, 
L. C. O,CONNOR, p. q. 
CHARLES L. BROWN, 
By Counsel. 
· page 4 } BE IT FURTHER REMEMBERED that here-
tofore, to-wit: At a Circuit Court of the City of 
Richmond held in the Courtroom in the City Hall thereof on 
Tuesday, the 27th day of December, 1938, the :following or-
der was entered. 
Irene Brown, Plaintiff, 
v. 
George E. Branch, Defendant. 
This day crone the plaintiff, by her attorney, and on mo-
tion of plaintiff, by her attorney, this Notice of Motion for 
.Tudgment is hereby docketed. 
page 5 ~ I rcne Brown, Plaintiff, 
v. 
George E. Branch, Defendant. 
NOTICE OF MOTION FOR JtJDGMENT. 
To George E. Branch, 2609 Selden Street, Richmond, Va. : 
Take notice tl1at on the 27th day of December, 1938, at 
10 o'clock A. M., or as soon thereafter as Irene Brown, here-
inafter called the plaintiff, can be heard, she will move the 
Circuit Court. of the City of Richmond, at its courtroom in 
the City Hall for judg·ment against George E. Branch, here-
inafter called tho defendant, in the sum of Fifteen Hundred 
Dollars ($1..500.00) due to the plaintiff by the defendant by 
reason of the following facts: 
TJ1at heretofore, to-wit: on the and before the 4th day of 
ts Bupreme Court of Appeals of Virginia. 
July, 1938, the defendant was the owner and operator of a 
certain automobile truck upon the public highways of the 
State of Virginia and particularly on and along Creighton 
Roa.din Hanover County, Virginia, and being such owner and 
operator as aforesaid, it became and was the duty of the said 
defendant to run and operate his said automobile truck with 
proper care and caution, to keep his said automobile truck 
under proper control, to run and operate the same at a proper 
rate of speed under the circumstances and conditions then 
existing, to maintain and keep a vigilant and efficient lookout 
and to obey the traffic laws for such cases made and provided 
so as not to injure persons. 
page 6 ~ Yet the said defendant, disregarding his duty and 
duties on or about the 4th day of July, 1938, care-
lessly and negligently operated his said automobile truck 
westwardly toward the .City of Richmond on the Creighton 
- Road in Hanover County without exercising proper care and 
caution, without having his said automobile truck under 
proper control, at a high, dang·erous and excessive rate of 
speed under the circumstances and conditions then existing, 
without keeping a vigilant and efficient lookout, and did 
violate the traffic laws for such cases made and provided, 
and ran off the said roadway, whereby plaintiff's infant son 
was grievously and seriously injured and plaintiff was there-
by deprived· of and lost the service of her said son, Charles 
Lewis Brown, and the plaintiff was put to and did expend 
-large sums of money in endeavoring to have her said infant 
son cured of his said injuries so received. 
All to the damag~ of the plaintiff in the sum of Fifteen 
Hundred Dollars ($1,500.00) and, therefore, she gives you 
this notice of motion for judgment. 
THOMAS A. WILLIAMS, 
L. C. O'CONNOR, p. q. 
IRENE BROWN, 
By Counsel. 
page 7 ~ A'.nd at another day, to-wit: At a Circuit Court 
of the Citv of Richmond held in the Courtroom in 
the City Hall thereo'f on Thursday, the 9th day of February, 
1939, the following order was entered. 
Charles L. Brown, Plaintiff, 
v. 
George E. Branch, Defendant. 
. . 
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ORDER. 
This day came the defendant, by counsel, and on motion, 
it is ORDERED that the plaintiff be required to file in this 
Court, on or before February 10, 1939, a st_atement of the 
p_ar~iculars of_his cause of action herein, stating in particular; 
each and every act of negligence with which the defendant is 
charged and also stating in particular the legal relationship 
between the plaintiff and the defendant at the time of the 
accident. 
And at the same day, to-wit: At a Circuit Court of the 
City of Richmond held in the Courtroom in the City Hall 
thereof the following order was entered. 
page 8 } Charles L. Brown, Plaintiff, 
v. 
George E. Branch, Defendant. 
ORDER. 
This ·day came the defendant, George E. Branch, by coun-
sel, and asked leave to file his special plea, which leave is 
hereby granted and it is ORDER.ED that said special plea be 
filed. 
·Charles L. Brown, ~Plaintiff, 
v. 
George E. Branch, Defendant. 
SPECIAL PLEA. 
Now comes the defendant, George E. Branch, who says 
that the Court should take no further. cog-nizance of this case 
because at the time of the institution of this action, the 
plaintiff was and now is an infant under the age of twenty-one 
years and is therefore permitted to sue only ·by or through 
his next friend, and this the defendant is ready to verify. 
E. P. ,SIMPKINS, JR.,. 
THOS. C. GORDON, JR., 
p. d. 
page 9 } And at another day, to-wit: At a Circuit Court 
of the City of Richmond held in the Courtroom in 
the City Hall thereof on Monday, the 13th day of 1F1ehruary, 
1939, the following order was· entered. · 
20 Supreme Court of Appeals of Virginia. 
·Charles L. Brown, Plaintiff, 
v. 
George E. Branch, Defendant. 
ORDER. 
This day came the plaintiff and the defendant, by coun-
sel, and the plaintiff moved to strike said plea and the Court, 
having heard argument thereon, being of opinion that the 
instant action should have been brought by and through the 
infant plaintiff's next friend, doth sustain said plea, but 
leave i.s given to the plaintiff to amend his notice of motion 
so as to show that this action is being brought and prosecute¢!. 
·by the infant's next friend, to which ruling of _the Court in 
refusing to dismiss the plaintiff ts action and in permitting 
the amendment, the defendant by counsel excepted. 
And at the same day, to-wit: At a Circuit IOourt of. the 
City of Richmond held in the Courtroom in the City Hall 
thereof the following order was entered. 
page 10 ~ Charles L. Brown, an infant, who sues by and 
through his mother and next f riend1 Irene Brown, 
Plaintiff, 
v. 
George E. Branch, Defendant. 
ORDER. 
Upon motion of the plaintiff, by coqnsel, it is ORDERED 
that the notice of motion for judgment in this aetion be 
amended adding after the words "Charles L. Brown" where-
ever they may appear· in the notice of motion for judgment 
the following '' an inf ant who sues by and through his mother 
·find next friend, Irene Brown. '' · 
Charles L. Brown, an infant, who sues by and through his 
mother and next friend, Irene Brown, Plaintiff, 
v. 
George E. Branch, Defendant. 
PLEA OF NOT GUILTY. 
Said defendant, George E. Branch, by his attorneys, comes 
and says that he is not guilty of the premises in this action 
Charles L. Brown, eto., v. George Branch. 21 
laid to his charge. And of this he puts himself upon the 
Country. 
E. P. SIMPKINS, JR., 
THOS. C. GORDON, JR., 
p. d. 
page 11 } STATEMENT OF INTENTION TO RELYi ON 
PLAINTIFF'S.CONTRIBUTORY NEG-
LIGENCE. 
The said deiendant says that he i.ntends in this action to 
rely amongst other defenses, upon the defense of contribu-
tory negligence on the part of the plaintiff, which contributory 
negligence 1troximately eauE!ed or efficiently contributed to 
cause the inJuries complained of in the tollowing particulars: 
a. The said plaintiff failed to exercise reasonable care £or 
his own safety, failed to keep a proper lookout for his own 
safety, ~and failed to warn the driver of the automobile in 
which he was riding of the danger, if any, of which the driver 
was unaware. 
b. The said plaintiff was as :familiar with the circumstances 
and traffic conditions obtaining on the highway as the op-
erator of the automobile i~ which he was riding, and ac-
tJuiesced in .the manner in which it was being operated at the 
/ time of the alleged accident. 
I : • , ~ n • I ,_ ·-- ! I ~· I r, - 1 --· 
The said defendant res~rves the· right to amend or supple~ 
· ment this grounds of defense at any time before the trial. 
E. P. SIMPKINS, JR., 
THOS. C. GORDON, JR., 
p. d. 
page 12 } And at the same day, to-wit: At a Circuit Court 
of the City of Richmond held in the Courtroom in 
the ·City Hall thereof the following order was entered. 
Charles L. Brown, an infant, who sues by and through his 
mother and next friend, Irene Brown, Plaintiff, 
v. 
George E. Branch, Defendant .. 
and 
Irene Brown, Plaintiff, 
v. 
George E. Branch, Defendant. 
22 · Supreme Court ·of Appeals of Virginia .. 
ORDER.. 
This day came the parties herein, by their attorneys, and 
it appearing to the Court that the issues herein contained 
are of the same import and by agreement of all parties it is 
ordered that these cases be tried together, and the defendant 
~aving heretofore filed his special plea in the case of Charles 
L. Brown, etc. v .. George E. Branch now in open Court files 
his plea of not guilty and statement of his intention to rely 
on the contributory negligence ·of the plaintiff, Charles L .. 
Brown, and puts himself upon .the country and the plaintiffs 
likewise. 
· Then came a jury, to-wit: . Charles A. Overton, Jr., Tom 
J:ones, T. M. Hill, Bernard J. Henley, Jesse W. Walton, Ran-
dolph Norman and Walter E. l\fosmiller, J·r., who b~ing sworn 
to well and truly try the issne joined and a true 
page 13 } verdict render according to the evidence, and the 
jury having heard all of the evidence of the plain-
tiffs, the defendant, by his attorney, moved the Court,to strike 
the evidence of the plaintiffs for the reason that the:re had 
been no evidence of gross negligence on the part of the -de-
fendant, which-motion the Court overruled, to which action 
of the Court the defendant, by his attorney,' excepted. And 
-the jury having· heard all of the evidence the· defendant, by his 
. attorney, moved the Court to strike all of the evidence of. the 
plaintiffs for the reason that the evidence. shows conclusively 
that there was no issue of guest and_ host and there was no 
evidence to prove gross negligence on the part of the defend-
ant, which motion the IOourt overruled. And the jury having 
been instructed by the Court and having heard the argument 
of counsel retired to their room to consult of their verdicts, 
and after a time returned into Court with the following ver-
dicts: hr the case of Charles L. Brown, etc., v. George E. 
Branch, ''We, the jury on the issue joined, find for the de-
. fendant. Charles A. Overton, .Jr., Foreman.''; and in .the 
case of Irene Brown v. George E. Branch, ''We the jury on 
the issue joined, find for the defendant. Charles A. Overton, 
Jr., .Foreman.'' 
The jury was then discharged from further consideration 
of these· cases. 
· The plaintiffs, by their attorneys, moved the Court to set 
aside the verdicts of the jury for the reason that they were 
contrary to the law and the evidence, for the misdirection 
of the jury and for the exclusion of certain instructions of-
fered by the plaintiffs, which motion the Court continued for 
future consideration and determination. 
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page 14 } Virginia: 
In the Ci~cuit Court of the City of Richmond. 
Charles L. Brown, an infant, who aues by his mother and 
next friend, Irene Brown, Plaintiff, 
v. 
George E. Branch, Defendant. 
and 
Irene Brown, Plaintiff, 
v. . 
George E. Branch, Defendant. 
. . . 
Transcript of the Evidence and Motions of the· Attorneys 
for ,the Parties· her.ein- and other incidents of the Trial of the 
above cases on · February 13, 1939, before the Honorable 
Julien Gunn and a Jury. · 
Present: Thomas A. Williams, Esquire, L. C. O~Connor, 
Esquire, Counsel for Plaintiffs; E. P. Simpkins, Jr., Esquire, 
l'homas C. Gordon, Jr.,. Esquire of Parrish, Butcher & 
Parrish, Counsel for Defendant. 
. . - . . 
page 15 } Mr. Simpkins : This is a letter · we -ask· to be 
filed as furnishing to us the particulars of -the 
claim of Charles L. Brown and we ask that it be marked as 
filed with the papers. · 
( See Letter Page 168.) 
. . 
· · Mr. Williams:· This is the order we ask for, amending the 
notice of motion- in the name of his mother. He happened 
to be an infant at the time and we· were ·not advised of it. 
Your Honor allowed that the other day. There·is a suit here 
by the mother for $1,500.00 to cover the medical and hospital 
bills and property damage, and I thought tha:t . under the 
statute we would try het case along with the boy's case. Tbe 
property damage is in her name and the personal injury in 
his name and we will try them together. 
' Mr/ Simpkins: That. is all right with us and we would like 
it understood that the plea of not guilty and the statement 
of intention to rely on contributory negligence which we filed 
in the son's case will be considered as filed in the mother's 
case. 
Mr. Williams: That is all right. 
Mr. Simpkins: We would like to move at the present time, 
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if your Honor pleases, speaking of both cases ( and I pre.: 
sume that this bill of particulars is the bill of particulars in 
both cases) to direct the plaintiffs to state with 
page 16 ~ further particula~·~ty ~he particulai:s of t~es~ two 
eases. If your Honor recalls reading this bill of 
particulars, it st.ates that they expect to show the defendant 
wa·s guilty of both ordinary and gross negligence in the op--
eration of the automobile by reason of excessi"tTe speed; lack 
of control and proper lookout, defective gea.r lever attach-
ment and careless operation, and that they expect the evidence 
to show tha.t the plaintiff, while he did not directly pay to 
the defendant actual fare, was nevertheless; by reasort of in-
direct payment, a pay passenger. We would like to have 
the bill of particulars specify in what. particulars the de-
f eridant was negligent in regard to any defect and in regard 
to any operation. _ 
The Court: Don't you want to know the evidence 1 
Mr. Simpkins : No, sir. In this pill of particulars I think 
ii is certainly uncertain as to which theory he is taking and 
the order required him to set forth the legal relationship. 
If he goes on a pay passenger theory; he can;t switch ove:r; 
to a guest theory, and if he goes on a g;liest thedty he cannot 
switch over to a pay passenger theory. 
The Court: . He said he wa.s a pay passenger. 
Mt. Gordon: If he is electing to proceed on a 
page 17 ~ pay passenger theory, that is all rig•ht, ;but we want 
to have it settled now. 
Mr. Williams: We can state the facts. We don't have 
to. be bound. 
Mr. O'Connor: \Ve can take the posit.ion that he is a pay 
passenget and if the evidenee is sufficient to justify it, we 
can take the position he is a guest. There is no reason why 
we can ;t take both positions. We do not want to be forced 
into a position in this case, as counsel, to bind the plaintiff 
as a pay passenger. We have got to wait and see what the 
evidence shows and how the Court is going to rule on it. 
The Coutt: I am not g·oing· to hold you to that. I am not 
~ming to let justice miscarry on account of nneertainty of 
counsel. 
Mr. Simpkins : We except to the ruling of the Coui-t in 
refusing- to. require them to elect, and we ask that they, in 
their bill of particulars, make it more. definite and certain 
"T" g-ive us further particulars on what. theory they are pro-
ceeding wit.h reference to the type of negligence, with refer-
CliarlM L. Bto\vn; ew., v. George Brandh. 2S 
Dr. Porter Page JTinson~ 
ehce to the type of def eet and with ref eren~e to any other a.Ile~ 
gations of negligence which they expect 'to prove~ . 
l\,f.t\ Williams : Counsel for plaintiff, m view of 
page 18 } the exception and the Court's ruµngT -no.te this as 
a matter of record, that last week, p_ri9r to any de-
mand by counsel for the other side for a bill of particularst 
Mt. Robert Butcher promised ooun_sel fot the plaintiff to 
give him the grounds of defen_se. On the next day he said 
he would give them to him. That was the early part of l~st 
week, and not hearing anything from him, later in the week 
he was again requested and then he said he wanted the pa:r-
ticula.ts of the claim which was the first hotfoe of a claim 
made by- the defendant for any particularity; and counsel 
thinks that the defendant has waited too long. 
Mr. 0 'Connor: Supplett1enting. what my associate has 
said1 for the purpose of the record, I Want t6 state that the 
letter in question,-. setti.ng• f ortli the patticulats; was y;ritt~il 
in complianee with the Court's sugg~stiqn that in lien . of 
filing a formal· bill 0£ particulars, we eould w_rite counsel for 
the defendant a letter which would be consider ad as a com-
pliance witb the order. . . 
Mr. Simpkins: I would like to 111ake this furthar statement~ 
The reason why Mr. Williams was promised thij grounds or 
defense was that we d1d not know at that time what the no.:. 
tice of motion alleged. Whether Mr. Btttcher had 
pa_gc 19 ~ gorte over it carefully or ~ot, I do not kntlw; but 
up _to this minute the notice of motion does rtot 
show and the lotter, which is a bill of particulats1 as I under-
stand, does not show what we are reqttired to meet and for 
that reason except to the action of the Court and for that 
reason no grounds of defetiSe could be filed. 
Thereupon a jury was selected and sworn to try the issue 
joined, and after opening- statements to the jury on behalf of 
the plaintiff and the defendant, the plaintiff, to ma.intairt the 
issue 011 his part, introduced the following evidence: 
DR. PORTER PAGE VIN.SO~, 
a witness called on ~ehalf of the plaintiff and being first duly 
sworri, testified as follows : 
Examined by Mr. Williams : 
Q. State to his Honor and these gentlemen yc:n1r name and 
how long you have been practicing :medicine 1 
.A.. M~ name is Dr. Porter P11g~ Vinson. I graduated ftont 
Z6. . Supreme Court of Appeals of Virginia. 
Dr. Porter Page Vi~son. · 
,. I • 
the University of Maryland in 1914 and have been in practice 
since that time. . . . 
Q. Doctor, are··yQu connected with the Staff of St. Philip 
Hospital! 
A. I am. 
page 20 ~ Q. Did you attend Charles Lewis Brown for in-
. . . juries occurring to him on the 4th of last JulyY 
A. I did. . 
Q. Can you tell his Honor and these gentlemen of the jury 
the first time you saw him and what you found that he was 
suffering from and what your treatment was f 
A. I was called to see Charlie Brown on the evening of 
July 7th about 6 o'clock. When I reached St. Philip Hos-
pital I found that Charlie had a good deal of mucous in the 
windpipe and bronchial tubes which, because of his chest in-
jury, we found it impossible to evacuate. He was having 
fever and a great deal of distress in breathing. There was 
a great. deal of mucous in the respiratory tract. I took .a 
rubber tube and placed this tube through his nostril into the 
windpipe and then, with a suction machine, sucked out this 
secretion from his lung which he had been unable to expec-
torate, then elevated the foot of the bed to make it easier for 
him to drain this secretion from his windpipe. Following 
this he was very much more comfortable but he continued 
to have fever, although he had no particular distress but be-
cause of previous experience following an automobile acci-
dent with a rupture of the bronchial tube, the fact that 
Charlie continued to have fever and continued to have 'evi~ 
• ; dence of trouble at the base of the left. lupg, :we 
page 21 ~ felt that it was advisable to look into the oronchial 
·~ tube which was done on the 25th of J_uly. 
Q. Before getting to that, Doctor, could you give thesE> 
gentlemen of -the jury the nature of the many breaks or 
damage to him which caused this condition which you have 
referred tof 
A. I can't .tell you. exactly the number of fractured ribs; 
I have in my record that there were several ribs broken and 
.also a break of the left shonlder·which was the essential dif~· 
:ficulty in making it impossible for him to cough out the se-
cretion from his windpipe and bronchial tubes. 
Q. Go right ahead. You say the bronchial tube was rup-
tured. What do you mean by that? . . 
A. I say because of the possibility of him having a rup-
ture of the bronchial tube we decided it was advisable, be-
cause· of.the persistence of a shadow down at the base of the 
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left lung on X-ray examination, and also the evidence of 
thickening of the pleura, the covering of the lung, or the pos-
sibility of fluid at the base of ·his lung, to look into his bron-
chial tube which was done on the 25th of July. At that time, 
instead of finding anything in the bronchial tube, we found 
that the tubes were narrowed, were reduced in size. We con-
. eluded, therefore, that this reduction in size was 
page 22 ~ from fluid on the outside of the lung, pressing the 
lung in and, the ref ore, the fluid was drain_ed from 
the chest. I followed him along with daily visits until the 
2nd of September, at which time I have my dismissal note 
on my chart. 
Q. You fallowed it until September 2nd Y 
A. Until September 2nd. 
Q. From July 7th to September 2nd? 
A. Yes. 
Q. Was your attention to him constant, Doctor, through-
out that time! . 
A. Yes. 
Q. What is the amount of your bill f 
A. I believe my bill was $250. 
CROSS EXAMINATION. 
By Mr~ Simpkins: 
· _Q. You have not treated the boy since September 2nd t 
A. No, I have not. . 
RE-DIRECT EXAMINATION. 
By Mr. Williams: 
Q. Having had a damaged pleura once, does· that make 
him susceptible to any particular diseases f 
page 23 ~ . A. No. 
ANNIE BACON (Colored), . 
a witness called on behalf of the plaintiff and being :first duly 
sworn, testi:fied as follows : 
Examined by Mr. Williams : 
Q. Annie, tell these gentlemen and his Honor your name . 
and where you live Y 
A. My name is Annie Bacon. I live in Woodville at 2624 
.Selden Street. · 
Q. Were you on this picnic on July 4th in which Charl~s 
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Brown was hurt f 
A. Yes, sir. 
Q. Were you on the truck coming back from the picnic. Y 
A. Yes, sir. 
Q. ·where did you sit, and why! 
A. I sat next to Mr. Branch. 
Q. Why did you sit in the front? 
A. B~cause I told him I wasn't going to ride behind going 
or commg. 
Q. Did anybody else sit beside you and him? 
A. Yes, sir. 
Q. Whof 
page 24 ~ A. Charles Brown. 
Q. That is this boy here, the plaintiff in this 
case? 
A. Yes, sir . 
. Q. Was there anything else up there with him f 
A. He had an ice cream freezer between his knees. 
Q. ,¥"here had the ice cream freezer come from? 
A. He had it" on the picnic but he carried it from Mr. 
Branch's house. 
Q. ,i\Tho made the ice cream f 
A. Mr. Branch was supposed to make the ice cream. 
Q. Designate from the floor how high that freezer was? 
A. As far as I could judge, like tliat (indicating). 
Q. vVlrnt size freezer was it¥ 
A. I just couldn't exactly tell you but I am sure it holds 
around five gallons. 
Q. Annie, tell his Honor and these gentlemen of the jury 
how it happened tbat this truck injured this boy? 
A. We was coming down the highway and Mr. Branch was 
at the wheel and I was sitting in the middle and this boy was 
sitting on the outside of me. So I had my arm around the 
hoy's neck to start with but Mr. Branch asked me to put 
the glove underneath the lever to hold the shift gear in line. 
So I take the glove and began to hold underneath there in 
order to get the shift gear to hold in line and then 
pag-e 25 ~ "1hen I did that I said, ''George, I can't do it'', 
and he reached down with his hand and tried to get 
it under there and then when he reached dowri there to help 
me .e:et it underneath there he looked down with his eyes and 
_at that time I looked up and saw we was going to the side 
of the road, the rig-ht side of the road, and all at once I missed 
_ this boy and the wheel of the truck dropped in the ditch and 
that throwed me up in the back like this. 
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Q. Where was the boy! ,. 
A. Under the wheel. . 
Q. Was he injured badly? 
A. I don't .think much-leg broken, four ribs, collar bone, 
.and things. That wouldn't be much. 
Q. How did it happen that you all were on that picnic? 
A. Because Mr. Branch told us if we bring our pennies, 
nickels, and dimes he would give us a good time on the 4th 
of July, so we did and, as he said, we went down and had a 
good time. 
Q. Who was in charge of the whole thing? 
.A.. Mr. Branch, the Superintendent of the Sunday School, 
and he was the boss of all. · 
Q. Were others invited who were not members of the 
Leaguef 
.A.. Yes, sir, plenty of them went that was not 
page· 26 } members of the League. 
Q. How did he make any money off of them Y 
Mr. Simpkins : If your Honor please--
The Court: She hasn't said he made any money . 
. Mr. Simpkins: I don't think she would be qualified to tes-
tify unless she knows something about this transaction down 
there. 
Mr. ,vmiams: She was a member of the League. 
A. I was a member of the Sunday School 
By Mr. Williams : 
Q. Annie, were you a member of th~ League? . 
-.A.. Yes, sir, I have been a member of the League from the 
start. 
Q. ,v ere you a member of the League at that time? 
.A.. Yes, sir, member of the· League and had been visiting 
regular. I didn't go every Thursday since it opened. 
Q. ·when you went to the meetings the League had fol-
lowing- his announcement, '' If you will bring your money I 
will give you a good time", did you put your money in the 
box or not? 
A. I put my money in each Sunday when we went down 
there. We took up money on Sunday. 
Q. Who recorded the m{jney and who was the money turned 
over to? 
page 27 }- A. The secretary recorded the money and Mr. 
Branch, of course, was the boss. 
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. -
. Q. Who was the secretary at that time Y 
A. They had different ones. McTeer was secretary part 
of the time. · 
Mr. Simpkins: .I don't like to keep on objecting, but this 
is-a very important element of this case and unless she knows 
who was secretary at this time and who took this patticular 
money, I don't think it proper to have her go into generali-
·ties about who had been secretary of the League at different 
-times. 
-By the Court: 
Q. The question was who was secretary at that timef 
· A. The McTeer girl was secretary at the time. She is out 
in the hall. 
Q. What is her first name f 
A. I couldn't c.all her · name. 
Q. Would you recognize it if I mentioned iU 
A. Yes. 
Q. Dolores? 
A. Yes, sir, that is it. 
- Q. Did you know or did you see what she did with the 
1money after it was turned over to heri · 
A. Turned it over to Mr. Branch and Mr. 
page 28 ~ Branch turned it over to Mrs .. Dixon, the 'treasurer. 
· . Q. Did you see Branch turn it. over to Mrs. 
Dixon? 
A. Yes, sir. 
Q·. Did you see Branch turn it over to herf 
A. Yes, sir, he turned it over to Mrs. Dixon each Sunday 
· because they elected her treasurer. 
Q. Did they sell anything down at the picnic f 
A. Sold to the other people. · 
Q. Did you see Charles Lewis Brown go down there that 
morning? 
A. I saw him after I got down there. 
Q. How did he come down? 
A.. He came down on Mr. Branch's truck. 
Q. Who was in charge of the sales of things down there f 
A. He had some committees in charge down there-dif-
ferent ladies-Mrs. Mosby and Mrs. l\fosby's daughter, Mrs. 
Dixon and also Mrs. Taylor. 
Q. After the truck went off the road-did it go. off to the 
. right or left of the road T 
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A. It went off on this side. 
Q. That is the right-hand sideT 
A. Yes, sir. 
· · Q. After it went off what happened then T 
page 29 ~ A. Well, the boy spoke out from under the· 
wheel and told me to tell George-tell Mr. Branch 
to move his truck off of him. 
Q. Who told you that f 
. A. The boy what was underneatli the wheel and I w.as 
laying against the bank and when he spoke I turned around 
and pulled around like this and come over on this side and 
come on the highway and t4pn Mr. Branch got out and walked 
down the road a ways and after he said to back the truck 
off of. him, he backed the truck off him and pulled him out 
from underneath _there. 
Q. What did Branch do? 
A. Cranked the truck up and rolled down that ditch and 
came up on the highway. 
Q. Cranked the truck and came on to Richmond f 
A. Yes, sir. 
Q. Did he do any fixing of the truck or anything of that 
kind? · 
A. Not then. 
Q. It came away on its own power, did iU 
A. Yes, sir, came away on its own power. 
Q. You said he told you to stick a glove under the stick 
to hold the gear lever there Y 
A. Yes, sir. 
page 30 ~ Q. Where was that gear !eyer stick or the stick 
to hold the gear lever Y Where was it attached 7 
A. The wire was to extend from right here, connected with 
right here, and that little lever was tied on to the stick along 
here. · -
Q. It wasn't as high as that? 
A. No, but I am trying to show you how it was and then 
the glove was to g·o up underneath here to that little stick 
to hold it in line. 
Q. What was it attached to ·on the car? 
A. A little wire in that place there. 
Q. But what part of the car was it attached to? Was it 
in the front part of the car or back part of the cart 
A. The front part. 
Q. Was that just in front of where you sat f 
A. Yes, where we were sitting. 
Q. Would you know whether that would be called the dash-
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board or something of that kind, or you don't know anything 
about thatt 
A. Would you call it the dashboard in front of you where 
you siU That is where it is. · 
Q. Was there any door on the right-hand side of the truck 
where you were sitting? 
A. No door. 
Q. Was the ice cream freezer tied on by wire 
page 31 ~ to the step of the running board or was it sitting 
in the cab where you and Charles Brown wereY 
A. Sitting between Charles Lewis' legs and, to start with, 
I had my arm around Charles Lewis, holding him, and then 
he asked me to put the glove underneath there and I took my 
arm from around him and he was so insistent on putting the 
glove down there that he tried to help me do it. 
Q. Who do you mean T 
A. Mr. Branch, and then he took his hand and tried to 
get the glove underneath there so I could hold it. It would 
hold the shift gear in line. 
Q. And keep it from jumping out T 
A. Yes. 
Q. And during the operation of his trying to help you, his 
truck ran off the road to the right¥ 
A. That is what it did when he put his eyes down there 
and tried to put it on tbere himself. That is the time he went 
in the ditch. 
CROSS E,XAMINATION. 
By Mr. Simpkins: 
Q. You are Irene Bacon f 
A. Annie Bacon. 
Q. You went down there on the truck with 
page 32 ~ George Branch, didn't you Y 
A. Yes, sir. 
Q. You say you were a member of the Woodville Com-
munity League? 
A. I was a member there regularly, had been visiting there 
regularly but hadn't been there regularly until I commenced 
~roing to Sunday School. I went to Sunday School and didn't 
go to the League very much but I was a member of the 
Leag·ue. 
Q. You are a member of the League but not a member of 
the Sunday Scl100I? 
A. Yes, ·1 was a member of the Sunday -School. 
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Q. When did you go to the League meeting the last time 
before July 4th7 . 
- A. The last time I was at the League meeting· they had a 
big rally and I didn't go but once or twice after that. 
Q. I didn't ask you that. Please answer my questions~ I 
asked you when you went to the League meeting the last time 
before July 4th 7 
A. I couldn't tell you exactly what time it was but I was 
a member of it. · . . . . 
Q. And when did you go to the Sunday School' tlle last 
time before July 4th? You couldn't tell me that eithe.r; could 
youf 
page 33 r A. Yes, sir. 
Q. When? 
A. The Sunday before Monday. 
Q. The day before July 4th Y 
A. Yes. 
Q. And when did you go to Sunday School before that 
Sunday? 
A. I went every Sunday but one off and on for about a 
month or more. 
Q. Before July 4th? 
A. Yes. 
Q. Which Sunday was that you didn't go? 
A. When they first organized I didn't go down every Sun-
clay but after I fou~d (!Ut they had a big time I went down 
every Sunday. He mvited me to come down to have a big 
time and I went down there. 
Q. Aud Georg·e Branch was Superll}tendent of the Sunday 
School, wasn't he? . 
A. Yes, sir. , · 
Q. But George Branch was not the president of the League, 
was he? 
A. He was vice-president of the League all the while that 
thev had a League out there. 
"' Q. He was vice-president? 
page 34 } A. Yes. · 
Q. Don't you know that :McCoy Johnson was 
vice-president of the League? 
A. But he was a vice-president and had been vice-presi-
dent. 
Q. You state that George Branch was the vice-president 
of the League. I ask you don't you know that McCoy John-
son was the vice-president at the time of this aooidenU 
A. No, I didn't know he was vice-president at that time. 
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Q. Yon are a member of the Leagu·e, aren't your" 
A. Yes, sir. 
Q. So you don't know who your own vice-president was °l 
Mr. Williams: You haven't proved that he was. 
-Mr. Simpkins: I am asking her does she know. 
By Mr." · Simpkins : : ·· . 
. Q! You don't know your own vice-president, do yonf You 
have got a suit also against George Branch for injuries which 
you suffered in this case, haven't ·you, "in this accidenU 
A. Well, do you-
Q. Just answer my questions. 
Mr. O'Connor: Let her answer .. 
. A. Don't you think I should have one, the way I was 
throwed up in the bank f 
page ·35 ~ By Mr. Simpkins: 
Q. I am not going to argue. I asked you if you 
had a suit against George Branch for injuries in that same 
accident? 
A. Yes, sir. 
Q. Did you say a piece of wire held that gear shift in 
gearf 
.A. No, I did not. 
Q. What did hold it in gear! 
A.. A piece of wire was across here and that little piece of 
board was tied to that. 
Q. Isn't it true that there was a board with a hinge on it, 
attached to the dashboard which is in front of you and that 
that piece of wood was pulled up under the gear lever to 
hold it back in high gear Y Isn't that the way it was fixed Y 
A. I told you-if you will let me get to a car I can show 
you better just exactly how it works. 
Q. Wha(did the glove have to do with iU 
A. It was to hold that lever to hold it tight so it wouldn't 
move down here. · 
Q. You mean a glove that goes on your hand T 
A .. Yes, a glove, a black glove to put up underneath there 
to hold it tight so it wouldn't slip after he got t]1~ 
page 36 } lever against the shift gear. 
Q. What was the glove attached to? 
A. Stuck up underneath the wire and the board. 
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Q. You mean to tighten the connection between the board 
and the gear lever Y . . • 
A. Yes, sir. 
Q. Where did that glove come from f 
A. I don't know where it come from. 
Q. ·Was it tied on to the board or to the gear lever Y 
A. He give it to me in my hand and told me to put it up 
underneath there. · 
Q. The truck had been in gear eyer since you left the pic-
nic grounds, hadn't it, Annie Y · 
A. The glove had been up. underneath there-
Q. You answer my question. Hadn't the truck been .in 
gear since you left the picnic grounds Y 
A. No, it couldn't have been. 
Q. It couldn't have been in gear Y 
A. It must have had a play in the shift gear-why the glove 
was put there. · · · 
Q. I don't want you to give any explanation of why this 
or that was done.· 
· Mr. O'Connor: I object to your interrupting the wit-
ness. The witness has a right to make any ex-
page 37 ~ planation she desires. 
Mr. Simpkins : She has a right to answer ques-
tions properly or explain in answering them, and not :rive 
her theories of mechanics. 
The Court: Go a.head. 
By Mr. Simpkins: 
Q. I asked you hadn't the truck been in gear since you left 
the picnic grounds? · 
A. It was running. 
Q. And had been running properly since it left the picnic 
grounds? 
A. No, because it had a miss in it. 
Q. In fact, the gasoline had gotten stopped up, hadn't it, 
Annie! 
A. It must have been. 
Q. And it stopped down the road because the gasoline was 
stopped up, didn't it, and George Braneb rPpai-red that Y -
Isn't that true Y 
A. Yes. 
Q. But you had no trouble with the gear shift lever at all Y 
A. Could I ask you a question 7 
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Q. I want you to answer mine. You had no 
page 38 ~ trouble with the gear shift lever at all, had you 1 
Mr. Williams: Maybe she wants to know something. 
The Court : She is under cross examination. 
By Mr. Simpkins: 
Q. You had no trouble with the gear shift lever, had yout 
A. He had been holding it himself. 
Q. He had been holding iU 
A. Yes. . 
Q. I thought this little . piooe of wood was under there t 
A. When the glove came out he handed me the glove t9 
put underneath there and when the glove came out he asked 
me to put it underenath there and hold it. 
Q. .And yon say you couldn't do it Y 
A. Yes, I couldn't put it so it would stay and then he put 
his hand to help me get it underneath there. 
Q. And then took his eyes off the road! 
A. He was helping me try to get it underneath there. 
Q. Do you really know what made the truck go against the 
bankT Do you really knowY 
A. Because he looked at mP and wasn't looking where he 
was going. 
page 39 } Q. How do you know that T 
A. Because his eyes and my eyes was both look-
ing at where we was trying to put it at. . 
Q. You mean you and ,George Branch both had your eyes 
over here together? 
A. Yes, sir. He knows that. 
Q. You don't know whether the steering gear got hung or 
notf 
A. Well, he was trying to work on it to keep it from get-
ting hung. 
Q. You were trying to work on the steering gear to keep 
it from getting hungT 
A. No, we was working on that. 
Q. You don't know the difference between the steering gear 
and a gear shift lever t 
A. He had the wheel but this thing that he shifted is right 
here and him and me was trying to fix that. 
Q. But you don't know whether the steering gear that 
guides the car got hung or not f 
A. This thing here got in trouble that time he run off the 
road because he was looking at my hand and we both had 
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hold of it and he had his head down and trying ~ help me 
get the glove underneath there. 
Q. You need not tell us that any more. 
page 40 ~ Mr. Williams : I object to counsel interrupting 
the witness. You asked for that. ' 
The Court: Let us move along. 
By Mr. Simpkins: 
Q. Annie, the truck wasn't going v:ery fast was it f 
A. It was going around 25 miles an hour-fast enough to 
throw me against the bank. It was going 25 miles an hour. 
It may have been running faster because it run off in the 
ditch and I fell against the bank. 
Q. You stated in answer to Mr~ Williams' question that 
you saw Charles Lewis Brown after you got down there. That· 
is truef 
A. Yes, sir. 
Q. You hadn't seen him before you got down there, had 
youY , 
A. He was down there. 
Q. He was down there when you got there! 
A. And he came back on the truck with me. 
Q. And you went down with George Branch1 didn't you f 
A. I did. 
Q. And then he didn't go with George Branch if you badn 't 
seen him, did he T · 
A. He will tell you he went down there. 
Q. You just answer my questions. You saw him after you 
got there and you went with George Branch, so 
page 41 } he didn't go with George Branch T ~ 
A. I don't know whether he went with George 
Branch, but he went down there. 
Q. Why did you tell Mr. Williamli he did go with George 
Branch then Y 
A. Well, he was down there. 
Q. All right, he was down there and he didn't go with 
George Branch, did he f 
A. He went down there. 
Q. Answer the question. 
The Court: She said he didn't go with her. She said she 
went with Branch. 
A. That is what I told you. 
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By Mr. Simpkins: 
Q. You came on back to Richmond with George Branch 
after the accident was over, didn't you Y 
A. Yes, sir. 
Q. You stated, Annie, that they tpok up money several 
days before this picnic and that they turned it over to Dolores 
McTeer who was the secretary of the Sunday School ; is that 
right? 
A. I didn't tell you that. 
Q. You didn't tell us that Y 
A. No. 
Q. Who did take it up T 
page 42 ~ A. Dolores was the secretary. 
Q. Who did they turn the money over to f 
A. Over to Mrs. Dixon, turned it over to Branch and 
Branch turned it over to Mrs. Dixon. 
Q. What did Dolores MeTeer doT 
A. She was the one that took it up. 
Q. And turned it over-
A. Turned it over to Mr. Branch·and Mr. Branch turned 
it over to Mrs. Dixon. 
Q. And that is what they did every .Sunday T It was the 
ordinary Sunday School collection, wasn't it T 
A. That is what we done down there. 
Q. That is what you do every Sunday with the Sunday 
School collection; the secretary records it, gives it to the 
Superintendent and the Superintendent gives it to ·the treas-
urer? 
A. Yes, sir. 
Q. That was the ordinary .Sunday School collection, wasn't 
it, AnnieY • 
A. Sunday School collection. 
Q. You don't know, do you, how they arranged to raise 
money to give that picnic other· than out of the treasury of 
the Sunday School, do you Y 
A. He told us and the children that we give him money 
and he would take us down the 4th of July and give 
page 43 ~ us a good time and so he did. 
Q. Out of the Sunday School treasury! 
A. We gave it to him. 
Q. You all had a good time, didn't you Y 
A. Yes, sir. _ 
Mr. Williams: He said "out of the treasury". That isn't 
Charles L. Brown, et.e., v. George Branch. 39 
.. 
Robert Bacon (Colored,). 
her testimony. Counsel is interjecting something that she is 
not testifying to. 
By Mr. Simpkins·: 
- Q. As a matter of fact, you don't know who the commit· 
tee was that bought the stuff to take down on the picnic, do 
youY 
A. I beg your pardon. That didn't concern me at all. I 
gave them my money and I went down there. _ 
Q. All you know is you gave some money to the Sunday · 
&hoolY 
A. Yes, sir. 
Q. You don't know, .Annie, whether that money was-used 
or whether they had a committee to take up other money for 
this picnic 7 
A. I know I gave my money. · . 
Q. You didn't give any money to go down on that trip, did 
you? 
A. I gave my money along about a month ahead to go down 
there. 
page 44 ~ Q. To the Sunday SchooU 
A. Yes, to Mr. Branch because he told us h~ 
":as going to give us a good time that day and I gave my 
money and he got some money from others. · 
Q. Do you only put money in Sunday Sehool when yon 
are going to have a picnic or do you put it in the basket every 
SundayY 
A. Well, I don't know whether I ought. to answer that yes 
or no. 
Q. That is the only time yon put any in the Sunday School 
treasury? 
A. We put it in the Sunday School to go down. and have 
a good time. 
Q. About a month before the picnic Y 
A. Yes. 
ROBERT BACON (Colored), 
a witness called on behalf of the plaintiff and being first 
duly sworn, testified as follows: 
Examined by Mr. Williams : 
Q. Please state to his Honor and these gentlemen your 
name? 
A. Robert Bacon. 
40 Supreme Court of Appeals of Virginia. 
Robert Bacon (Colored). 
Q. Where do you work Y 
page 45 ~ A. I work for Mr. Charlie Larus and Mr. Reed 
at 21st and Cary. 
Q. What has been your work before that? 
A. Been firing all my life since I been in Richmond with 
P. Lorillard Company. 
Q. Before that for w horn¥ 
A. P. Lorillard Company before I went down there. 
Q. What is that? . 
A. Firing boilers. That has been my work all my life. 
Q. You are the husband of Annie Bacon? 
A. Yes, sir. 
Q. Who just testified? 
A. Yes, sir. 
Q. Robert, do you know anything about the arrangements 
for this picnic and, if so, by whom they were made and all 
about it? 
A. Well, I don't know anything about the wreck but I am 
here to testify what I know concerning the arrangement that 
was made for the picnic. 
Q. Tell us about thatT · 
A. In June-
Mr. Simpkins: I think they have got to show this man is 
qualified to testify about the arrangement. I object to any 
testimony about the arrangements for this picnic 
page 46 ~ coming from anyone other than the officers of the 
Sunday School or the association which gave it. 
Mr. 0 'Connor: YOU want to select the witness. vVe put 
this witness on the stand and, if he doesn't know the ar-
rangements, the Court, of course, won't let him testify. 
The Court: He can only testify to what he knows. 
Mr. Simpkins: I except to the ruling of the Court. 
A. I will be glad to do that, with much pleasure. I will be 
glad to testify, to the best of my knowledge, to the jury and 
Judge what I know about it, and I ain't going to tell noth-
ing but what I done. During the month of June, passing 
Selden Street by Mr. Branch's, he told me he was planning 
on a picnic. I said, ''Where to?'' 
He said, •"Down in the country". 
I said, "I am getting too old to bother about a picnic". 
He said, "It ain't going· to cost you much". 
I said, "How much do you think it will cost!" 
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He said, '' I am figuring on taking up as much as -a dollar 
and if I can't I will take what I can to defray the expenses 
of running this excursion because it takes money to run this 
train.'' 
I said, "Well, I am giving my wife money to put in there"; 
and I said, '' At this tiine I can't furnish money 
page 47 } for both. I am giving her money". All right. 
Then on Thursday in June before the 4th of July 
on a Monday Mr. Branch came up to my house and said, ''We 
are about ready to go. Have you got your money ready?"· 
I said, "No". 
He said, "Well, we are going and if you haven't got no 
money you can't go because it takes money to run this train''. 
Bv Mr. Williams: 
·Q. What did he mean by that-"run this train''? 
.. 
The Court : The jury knows. Go ahead. 
A. That is what he say. He come to my house and there 
was three women in there at the time and I says, "Well, I 
haven't got any money to put in it", so away he went. He 
said, "I have got to go to the club meeting and I am in a 
hurry''. On Thursday evening my wife had three more 
women in there to testify to the same thing. That is all I 
know about it, Judge. 
Bv Mr. Williams: 
.. Q. Do you know whether or not he invited others who were 
not members of the League f 
A. I wasn't anv and be invited me. I never been in it. 
Q. Where was · the ice cream made, do you know f 
A. No, but he told me he was going to make it at 
page 48 } home. That is all I know. 
Q. At his home Y 
A. At his house. That is what he told me. 
Q. From your knowledge of it, who was in charge of all ar-
rangements 7 
Mr. Simpkins : If your Honor please, I don't think it is 
proper to let him testify at all about it, but it is probably 
all right to let him testify to what Branch told him, but to ask 
him who was in charge of everything, when he was not a 
member of the League, is something that he doesn't know. 
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The Court: He said that Branch came and told him he 
was going to give the picnic. 
' Mr. Simpkins : Who Y 
. The Court: Branch was in charge of it. ., That is the tes-
t~ony here. 
A. George Branch was in charge of the whole thing and 
nobody but him. I am here to testify to the jury and Judge. 
CROSS EXAMINATION. 
By Mr. Simpkins: 
·Q. Robert, are yon the husband of Annie Bacon! 
A. Yes, sir, 31 years. 
Q. You are not a member of the Woodville Improvement 
League? 
page 49} A. No, sir, I were a member of the other league. 
It ain't but a small place and it won't take two 
leagues. 
Q. Is Annie a member of the Woodville Improvement 
Leagu~Y 
A. I don't know. She visits the place. 
Q. You dou 't know whether she is a member or not, do you Y 
You know that Annie has got a snit against George. Branch 
also? . 
A. She have a right to. She was injured on the truck. 
She would have a right to, according to my knowledge. 
Q. Robert, you say that George told yon that he needed 
a dollar and couldn't run this train without money. What 
did he mean by the ''train'' Y 
A. I don't know anything about that. You will have to ask 
him what he meant bv the train. 
Q. were they getting ready to go to the bay shore, down 
at BuckroeY 
A. I don't know where they was going because I never been 
out in that country. I don't know where they was going. 
Q. You don't know, Robert, whether what George was talk-
ing to you about had anything to do with this picnic on the 
4th of July! _ --
A. I told you he said he was fixing to go on a pionic. That 
is what I know. · 
page 50 ~ Q. But he said it took money to run the train f 
The Court: He meant his trucks and to entertain the crowd. 
That is what. he meant by the train. 
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Mr. Simpkins: V{ e except tQ the statement of the Court 
as to what he meant. I think it is a comment on the evidence. 
The Court: I say that is what he meant. You can except 
to it. 
By Mr. Simpkins: 
Q. Do you know, Robert, whether it was the same party 
that the boy was injured on, of your own knowledgeY 
A. ·what same party Y 
Q. The party that Branch was asking you about. Do you 
know that that was the same picnieY 
A. Same party, yes, because he said, "We are going on 
- Monday", aud that was on a. Thursday. I do know that is 
the same one. He said, ''We are going Monday''. 
Q. And he asked you for a dollar! 
A. No, he said, '' I am going to try to get as much as a 
dollar, if I can, and. if I can't I will take what I can". 'l'hat 
is exactly what he said in my house. 
Q. But you don't know whether the trip to Hanover was 
the place they were arranging to got 
A. That is where they went that Monday and 
page 51 J nowhere else. 
Q. Robert, was he-asking you to give a dollar 
to the Woodville Improvement League to run this picnic Y 
A. He didn't say nothing about the League. He said, "We 
are taking up money to run this picnic". 
Q. And he was asking for a gift, wasn't be? 
· A. No, he didn't ask for a gift. He said, ''We want to take 
up as much money as we can to run this picnic''. He didn't 
ask for no gift. 
Q. That is what he said? 
A. Yes. 
Q. And you said you couldn't give him any more because 
your wife was giving? 
A. I could give for my wife and that is all I can give. 
Q. Had you given a dollar to your wife? · 
A. I g·ive her more than a dollar. I don't ·know how much 
she give but I know she put in more than fifty cents. 
Q. When? 
A. During the month of June and up until the time she 
went. · 
Q. In Sunday School, you mean? 
A. Give it the same way the others gave it. I don't know 
whether it was Sunday School, or what. 
Q. You know she gave it Y 
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A. She giv:e it because she got it from me for that 
page 52 ~ purpose. 
Q. That is all. 
A. I thank you very much. · 
DOLORES MeTEER (Colored), 
a witness called on behalf of the plaintiff and being first duly 
·Sworn, testified as follows : 
Examjned by Mr. Williams: 
Q. State to his Honor and these gentlemen what your name 
is7 
A. Dolores McTeer. 
Q. Where do you live? 
A. 2210 N ortl1 27th Street. 
Q. Is that in Woodville? 
A. Yes, sir. 
Q. Were you ever the secretary of this organization over 
here at Woodville, the League or Sunday School, or which-
ever it is cnlled f 
A. Yes. sir. 
Q. What is it called Y 
A. Woodville Improvement League. 
Q. Is it a Sunday School or is it a leag11e, or both f 
A. Both. 
Q. It is both 1 
' A. Yes, sir. 
page 53 ~ Q·. When you speak about the Woodville Improve-
ment League, it means the Sunday School and 
League? 
A. Yes, sir. 
Q. Did you hear Mr. Branch say anything about the picnic? 
A. Yes, sir. 
Q. Just state what he said Y 
A. He said he was going to run a picnic on the 4th of July. 
Q. What did he want to do 7 
A. I don't know. 
Q. Did you act as secretary 7 
A. Yes, sir. 
Q. What did you do on Snndayf 
A. I just wrote down what he took up. 
Q. He took up whaU 
A. How much collections he took up each Sunday. 
Q. What did you do with the money! 
Charles L. Brown, etc., v. George Branch. 45 
Dolores McTeer (Colored). 
A. I left it on the table and Mr. Branch took it. 
Q. How many Sundays did you act as secre·taryY 
A. I don't know. 
Q. Did you go on the pic.nic f 
A. Yes, sir. 
Q. Where was the picnic f 
page 54} A. Mrs. Mosby's place. 
CROSS EXAMINATION. 
By Mr. Simpkins: 
Q. · You say when you speak of the Woodville Improvement 
League and when you speak of the Sunday School run by the 
Woodville Improvement League, you mean the same thingf 
A. Yes, sir. 
Q. Were you secretary of the Sunday School? 
A. Yes, sir. 
Q. Were you elected t 
A. Yes, sir. _ 
Q. By what-the ·Sunday School? 
A. Yes, sir. 
Q. Whenf 
A. I don't know which Sunday it was. 
Q. Are you still secretary T 
A. No, sir. 
Q'. Have they had another election since t 
A. Yes, sir. 
· Q. Who is secretary of the Sunday School now? 
A. Beatrice Hawkins. 
Q. Were you secretary of the Sunday School at the time 
of this picnic 7 
A . .Yes, sir. 
page 55} Q. Dolores, the secretary of the Sunday School 
keeps on a paper, as you say, the collection taken 
up by the Sunday School every Sunday, doesn't she t · 
.A. Yes, sir. 
Q. An~ you used to keep it and leave the money on the 
table and now Beatrice Hawkins does it? Is that truef 
A. Yes, sir. 
Q. And you have been taking the collection every Sunday 
ever since the Sunday School started, haven't you? 
A. Yes, sir. 
Q. And all the money that was taken before July 4th and 
after July 4th just went into the treasury, didn't iU 
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A. Yes, sir. 
Q. And there wasn't any particular money taken in the 
Sunday School Y 
Mr. Williams: She is a child. I don't think you can lead 
her. 
The Court: ,She is on eross examination. 
Mr. Simpkins : She is the secretary of the League. 
By Mr. Simpkins: 
Q. Money was taken up before this and after this and it 
all went into the, treasury of the Sunday School, didn 'fit T 
A. Yes, sir. 
· Q. And the Sunday School has various activities, 
page 56 ~ doe-sn 't it T 
A. Yes, sir. 
Q. And this particular money before the 4th of July wasn't 
taken up for t.his particular trip, was it T 
A. I don't know. 
Q. You don't know f 
A. No, sir. 
Q. Isn't Ethel Taylor really the secretary of the W oodvill · 
Improvement League Y 
A. I don't know nothing about the League. 
Q. You don't know anything about the League Y 
A. No, sir. 
Q. All you know about, Dolores, is the Sunday School f 
A. Yes, sir. 
Q. And you were the secretary for a short timeY 
A. Yes, sir. 
Q. Did you, as secretary of the .Sunday School, have any-
thing to do with the arrangements for this picnic Y 
A. No, sir. 
Q. The Woodville Improvement League arranged for that, 
didn't it! 
A. Mr. Branch arranged for it. 
Q. Mr. Branch arranged for it? How do you know whether 
the Woodville Improvement League arranged for it if you 
don't know anything about the Woodville Improve-
page 57 ~ ment League Y 
A. Mr. Branch told us. 
Q. Mr. Bran~h told you, as .Superintendent of the Sunday 
School, that you were going to have a picni9f 
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Mr. 0 'Connor: She said Mr. Branch told her. I object 
to putting an additional statement in there. 
By Mr. Simpkins: 
Q. Was Mr. Branch Superintendent of the Sunday School t 
A. Yes, sir. 
Q. And Mr. Branch told you the Sunday .School was going 
to have a picnic for you Y 
A . .Yes, sir. 
Q. And you h~d a picnic, didn't you Y 
A . .Yes, sir. 
Q. And you went down there, didn't you Y 
A . .Yes, sir. 
Q. Did you pay anybody anything to take you down there T 
A. No, sir. 
Q. Did you pay anybody to bring you back T 
A. No, sir. -
Q. Did you help to buy any gas Y 
A. No, sir. 
Q. Didn't you go with Mr. Branch? 
A . .Yes, sir. 
page 58 ~ RE-DIRECT EXAMINATION. 
By Mr. Williams: 
Q. When you got down there did you buy anything? 
A. I got some ice cream. 
Q. Who had the ice cream to sell Y 
A. Mr. Branch. 
RE-CROSS EXAMINATION. 
By Mr. Simpkins: 
Q. Did you rea11y buy ice cream or wasn't everything they 
had down there given to the Sunday School scholars Y 
A. No, sir. 
Q. It wasn't given to them Y 
A. Gave them some but didn't give them ice cream. 
0. Didn't· give them ice cream Y 
A. Yes. 
Q. They p:ave them some things they had? 
A. Yes, sir. 
Q. And gave you some too as a scholar of the Sunday 
School! 
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A. Yes, sir. 
Q. You say Mr. Branch sold the ice creamY 
A. Miss Mosby was selling the ice cream. 
Q·. And Ethel Taylor was helping too, wasn't she Y 
A. Yes, sir. 
page 59 ~ Q. And so was Mrs. Dixon t 
A. Yes, sir. 
Q. And they were members of the Woodville Improvement 
League, weren't they t 
A. Yes, sir. 
Q. And weren't they really the committee that arranged 
the picnic, Dolores Y 
A. I don't know. 
Q. Why do you say Mr. Branch was selling ice cream Y 
A. Because his wife made it. 
Q. His wife made it, but I say if Mrs. Mosby and the other 
colored women were selling it down at the picnic, why do you 
say Mr. Branch was selling the ice cream Y 
A. His wife made it and he brought it out and it was his 
ice cream. 
Q. He brought it.down and that is all you knowY 
A. Yes, sir. 
. DR. HARRY ,J. WARTHEN, 
a witness called on behalf of the plaintiff and being first duly 
sworn, testified as follows : 
Examined by Mr. Williams: 
Q. You are Dr. Harry J. Warthen! 
A. Yes, sir. 
page 60 ~ Q. Dr. Warthen, how long have you been prac-
. ticing medicine Y 
A. Since 1925. 
Q. You are a graduate of what school? 
A. University of Virginia. 
Q. And are you attached to any particular hospital f 
A. St. Elizabeth Hospital and the Medical College of Vh·-
ginia Hospital. 
Q. Does the Medical College Group include St. Philip f 
A. St. Philip. 
Q. Under your attention did the plaintiff come last July? 
A . .Yes, he came in on the 4th of July. 
Q. State what you found his condition to be when you re-
ceived him¥ 
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.A. This man was suffering from a number of injuries when 
he came in. I might tell now what X-rays' subsequently 
showed. He had two broken ,bones in his neck,· six ribs were 
broken on the left side and one rib, the second rib, was broken 
in two places. He also had a fracture of the upper bone of 
the left arm just below the shoulder, both shoulder blades 
were broken, the collar bone was knocked loose from its at-
tachment to the breast bone in front and, in addition to that, 
he had a fracture of both bones of the right leg just above 
the ankle. These fractures were compound frac-
page 61 } tures. · 
Q. What does that mean? 
A. The skin was torn over the bone and the fractured ends 
protruded through the skin. In addition to that he had 
compound fractures of the bones of the foot on the other 
side and those bones were exposed also. The tendons and 
leaders were torn and pulled loose about the ankle on the 
outer aspect. His worst injury, though, in terms of his im-
mediate condition at the time he came in, was a crushing in-
jury of the chest. I mentioned that he had six ribs broken 
and these ribs had punctured the lung and he had bled into 
the. space between the chest and the lung. This space that 
exists between the chest wall and the lung is ordinarily close, 
but he had bled into this probably two or three quarts of 
blood. In addition to that, the lung- had been punctured and 
the air had gotten into this space from inside the lung an~ 
that came out and swelled up the left side of his chest and 
his neck a.nd his abdomen. His foot and ankle were operated 
upon immediately and the damaged bone and musele was re-
moved. His other fractures were treated at the time by 
placing them in the best position possible. He was too sick, 
though, to do any very elaborate treatment for the other 
breaks. The immediate difficulty was in givin~ him a clear 
airway in which to breath, the left side of his chest being 
crushed in. The result was that whenever he tried 
page 62 } to breath in, this side of the chest· would collapse 
and, instead of breathing in, the air would more or 
less stagnate in his lung-s and that was a problem for two 
weeks after the iniurv. It was necessarv to draw this blood 
off and to draw off as much air as could be removed in or-
der to permit him a clear passage to breathe. The whole 
chest was moved over to the right side. due to the blood and 
the air that fil1ed up the. left side. This blood became in-
fected, due to the tearing wound of the lung, and about four 
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weeks following his original injury it was necessary to re-
move a portio_n of one rib in order to let the pus out of his 
chest. His temperature for the first month ran between 100 
and 104. His pulse varied between 100 and 140. In other 
w9rds. he was very ill. He lost possibly 25 or 30 pounds in 
weight during that first month. Following that and follow-
ing the operation on his chest, he gradually improved and 
he was discharged from the hospital on the 17th of Septem-
.ber, about eleven weeks after the injury. He returned to the 
hospital for dressing every two or three days for the next 
_ two months and he received his fast treatment on the 8th of · 
November of last year . 
. Q. Doctor, have you observed him from time to time since 
he was in the hospital Y 
A. I examined him this morning. 
page 63 }- Q. Can you state· whether he has any residuals, 
any permanent results from his injuries f 
· A. He has a weakness of the. right ankle as· a result of the 
tendons that were injured and the bone that was injured 
and some of which had to be removed. He does not have· the 
full normal use of his right ankle. He· states that after he 
has stood on it for a while it becomes weak and painful. His 
,eft arm, which was broken close to the shoulder joint, is still 
limited in movement. He can move it but he does not have 
the same range of motion, the same freedom of motion in 
his left arm that he does wi~h the right. They are the two 
chief disabilities that he has now. 
Q. Do you expect there will be some permanence to that T 
.A.. There will be some permanent limitation of use of both 
the right ankle and the left shoulder. · 
Q. What is the amount of your bill for your treatment? 
A. My bill is $416. 
CROSS E.XAMINATION. 
By Mr. Simpkins: 
Q. Dr. Warthen, consitlering this boy's mJuries, would 
you not state that he has had a very good recovery? 
A. Considering the extent of his injuries, I think he is 
fortunate. Does that answer the question 7 
page 64 } Q. That is enough. Thank you. 
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IRENE BROWN (Cqlored), 
· a witness called on behalf of the plaintiff, and being first duly 
sworn, testified as follows : 
Examined by Mr. Williams: 
Q. You are the mother of Charµe Brown, the plaintiff Y 
A. Yes, sir. 
Q. You are Irene Brown T 
A. Yes, sir. 
Q. I off er you a bill from_ the Medical College of Virginia 
to Irene Brown, dated ·Fe:bruary 1, 1939, for $425.50 for serv-
ices to Charlie Brown. Is that your son, the plaintiff! 
A. Yes, sir. 
Q. The bill for his injuries in his case 7 
A. Charles Brown, yes, sir. 
(This bill was filed and marked "Plaintiff's Exhibit No. l.") 
CROSS EXAMINATION. 
By Mr. Simpkins: 
Q. It is from the Medical. College· of Virginia, including 
St. Philip Hospital. Does this include services 
page 65 ~ rendered to Charles Lewis when he was injured 
since this time in a fight out in Woodville Y 
.A. Who Y Charles Brown 7 
Q. Yes. 
A. He hasn't been in no fight. 
Q·. He hasn't been injured since that T 
A. How is he going to be injured :when he ain't been ab]e 
to do nothing? He hasn't been injured because he hasn't been 
able to draw himself a bucket of water since he has been 
home. 
CHARLES BROWN, 
the plaintiff, having been first duly sworn, testified· as. fol-
lows: 
Examined by Mr. Williams: 
Q. What is your name? 
A. Charles Brown. 
Q. You are the plaintiff, Charlie Brown? How old are 
you, Char lie Y 
A. 20. 
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Charle.e Brown~ 
Q. When were !911 20 Y 
A. The 11th of J)ecember~ 
Q. At the time you were injured you were 191 
A. Yes, sir. 
Q. Just tell these gentlemen of the jury how it 
page 66 ~ happened that you were on that picnic on ·this <;lay 
that you were hurt? 
A. I was on a picnic with a boy naw.ed Thomas Bell a,nd 
some boys that was going to have a picnic and asked him 
how much it was going to cost and he said it was free. 
Mr. Simpkins: I object to what any other boys told hhn 
except the agents of the Woodville Improvement League. 
By Mr. Williams: 
Q. Who is Bell T 
A. Thomas Bell. 
Q. Who did he work for? 
A. Worked for Mr. Branch. 
Q. At that time? , 
A. Yes, sir. 
Q1• What did he tell you T 
Mr. Simpkins; If your Honor please, I r:,till think it is 
improper. 
The Court: He must not tell the conversation he had with 
him. 
By Mr. Williams: 
Q. Did Mr. Branch say a,nything to you? How did you go 
down there to the picnic grounds 1 , 
A. I went on thi~ pE\,rticular truck. 
page 67 ~ Q. On his truck? 
A. Yes, sir. 
Q. Were you on the first or second load of his truck? 
A, He ca.rried tw<> loa,ds. I was on the first and second. 
Q. Did you go anywhere on the truck before you went down 
to the picnic T 
A. Yes, sir. 
Q. Where did you go? 
A. Went over to the South Side to get some people~ 
Q~ vVhy did Y<>ll go 7 . 
A. Because he said for m~ to. 
Q. Told you to! 
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A. Me and a boy named Thomas ·Bell. 
Q~ Where did. }Je send you Y 
A~ I don't know the name of the street what we went on. 
He sent us over to get some peo;ple from over there, over on 
the South Side. · 
Q. Where did you take the people Y Where did the peQple 
gof · 
· A. Down on the picmic, 
Q. On the same picnic you, all went 7 
A! Yes, sir. 
Q, Did yo-u. go over th~re ltnd get them T 
. A. .Yes, sir. · 
page 68 } Q! Who drove 1 
A. Thomas Bell. 
Q. In going down there who carried the ice cream fre~zert 
A. Mr. Branch. 
Q. Whereabouts did he carry it gQipg down? 
A.t In the baGk. · · -
Q. Whe;r~ did he, get it from. T 
A. F.ro!l} Mr! Brflnch 'a ho-µa.e. 
~1 Wb~t was the size of it? How many ga,llops did it 
hold? 
A. About ftve gflllons, I reckon, or five qua,rta. J don't 
know wha,t it wa~! 
Q. What ri;ize wa$ it! How big w~$ itt 
A. A freezer that stand about like that. 
Q. About three feet 7 
A. About like tfoit (indicatipg). 
Q. Who loaded it OP the triwk down there f 
A. Me and Curtis McTeer! 
Q, Y:ou aud (Ju.rt-is M{}Teer loaded it on the truQk Y 
A. Yes, sir. 
Q. When you went down there did you spend any n.;ioneyt 
A. Yes, iir, · 
Q. How much money did you spend T 
A. One dollar ilnd some cents. 
page 69 ~ Q. What did you buy? 
. A. Bought ice cream and lemonade, 
Q. Who WH-6 1;,elling th~ ice Qrea,m. and lemonade! · 
A. :M:rs. Mosby and Mr~! D~on and M~rs. '.raylor. 
Q. Who was in charge of all the ar:nmgements that you 
observed f 
A. I don't know that. 
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Mr. Simpkins: We make the same objection to that ques-
tion that we have been making before and take the sam.e ex-
ception. · 
Mr. Williams: We withdraw that question. 
By Mr. Williams: 
Q. Charlie, tell about how this injury happened, how it 
happened you were on the truck. Where were you sitting! 
A. I was sitting in the front. 
Q. How did it happen that you sat on the front of the truckf 
A.. Mr. Branch told me to sit there and hold the freezer 
for him. 
Q. Was anybody else sitting in the front with you Y 
A. Mrs. Bacon. 
Q. Who was driving Y 
A. Mr. Branch. 
Q. Tell how this thing happened. 
page 70 ~ A. Coming on back from Mrs. Mosby's place, he 
pulled out and something got the matter with the 
gasoline so we stopped and fixed that and started on down 
the road again and he tol<l: Mrs. ·Bacon to fix that stick to 
keep the gear from jumping and she told him she . couldn't 
fix it and so he tried to help her fix it and was looking down 
at her hand and the truck started zigzagging like that and 
first thing I know I was out of the truck and the wheel was 
on my leg. 
Q. You were carried to the hospital T 
A. Yes, sir, Branch carried me to the hospital. 
Q. How long did you stay in the hospital Y 
A. Two months and thirteen days. 
Q. How is your health T Do you feel as well today as you 
did before you were hurtY 
A. No, sir. 
Q. Were you working at the time you got hurt f 
A. Yes, sir. 
Q. Where were you working t 
A. W. P.A. 
Q. What were you doing? 
A. Digging ditches and cleaning off the road. 
Q. How much were you makingT 
A. $17 .50 every two weeks. 
Q. It would be about $40 a monthY 
A. Just about. 
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page 71 ~ Q. Have you been able to do any work since 7 
A. No, sir. 
CROSS EXAMINATION. 
By Mr. Simpkins: 
Q. Are you a member of the Sunday School out there in 
Woodville run by the Woodville Improvement League Y 
A. No, sir. 
Q. The Sunday School gave the picnic, didn't it 7 
A. I guess so. I don't visit down to the Sunday School. 
I don't go there. · 
Q. Do you know anything. about the Woodville Improve-
ment League f . 
. A. I don't know anything about the Woodville Improve- -
· ment League. 
it. 
Q. You don't know anything about that either 7 
A. No, sir. 
Q. But Mr. Branch didn't give the picriic, did he? 
A. I couldn't exactly say Mr. Branch gave it or who gavo 
Q. You don't know who gave it Y 
A. I didn't visit there. 
Q. You don't know who gave it f 
A. No, sir, I don't know who gave the picnic. 
Q. You didn't pay George Branch anything to 
page 72 ~ take you down there, did you Y 
A. When I got down there I bought stuff which 
is the same as paying. -
Q. Who told you it was the same as paying? 
A. He said this: He said, "All that don't help pay the 
money for to go down there,'' he said, '' After they g·et down 
there they can pay by buying stuff after they get there.'' 
Q. Mr. Branch said that all who didn't pay for going down 
there ought to buy when they got down there? 
A. He said if you didn't go with the League you couldn't 
go if you didn't buy after you get down there. 
Q. .You did know the picnic was being given by the League, 
didn't you? 
A. I know by him saying that. 
:Mr. Williams: I object to the form of the question. Conn 
sel is testifying himself. 
The Court: Go ahead. 
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By Mr. Simpkins : 
Q. You did know before you went down there that the 
Woodville Community League was giving the picnic because 
Branch told you 7 
A. I told you I dicln 't know nothing about no League. 
Q. Didn't you just tell me that he said if you didn't buy 
from the League when you got down there-
page 73 ~ Mr. 0 'Con.nor: He didn't say anything about 
buying from the League. 
A. I said Mr. Branch said if they didn't buy when they 
get down there that you couldn't go. So when I got down 
there I iboug·ht stuff. 
By Mr. Simpkins: 
Q. You went down there with Mr. Branch! 
A. Yes, sir. 
Q. As you called him Y 
A. Yes, sir. 
Q. George? 
A. Yes, sir. 
Q. Did Annie· Bacon go with himf 
A. Yes, sir. 
Q. You and Annie sat on the front seat going down theref 
A. No, sir. 
Q. Where did you sitY 
A. I was in the back. 
Q. How long have you known Annie Bacon Y 
A. I have been knowing· Mrs. Bacon quite a while. 
Q. How long have you been knowning Robert Bacon! 
A. I have been knowing him-
Q. A long time, tooY How many trips did you make down 
there, Charles Y 
page 74 ~ A. I went down there twice and carried a load 
of children and carried it back and got the rest of 
the people. 
Q. You went with him both times? 
A. I went with him both times. 
Q. Did George go the first time? 
A. No, Mr. George didn't go the. first time. 
Q. Who went the first time Y 
A. Me, Thomas ,Bell, and another boy. 
Q. Curtis McTeer T 
A.. Yes, sir. · 
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\ Q. Didn't anybody else go that time, did theyf 
A. No, nothing· but the· children that was in the back. 
Q. What children did you take down the first time Y 
A. I don't know the children. I don't know all of them. 
Q. You didn't take any children the first time, did you, as 
a matter of fact Y 
A. He carried children down Olli the first trip. 
Q. Didn't you go down there, Charles, to take some of the 
food and soup and stuff like that Y 
A. They carried that and they carried the children along. 
with them. . 
Q. They carried that, too 7 
A. Yes. 
Q. And Thomas Bell drove, didn't he f 
page 75 } A. Yes, sir. 
Q. And you rode in that truck from Richmond 
down there and back Y 
A. Yes, sir. 
Q. It ran all right, didn't itf 
A. Yes, sir. 
Q'. Was that hook under the gear lever then f 
A. Yes, sir. 
Q. It stayed in all right? 
A. After they fixed tha.t. piece of stick on there, the gear 
stayed all right. 
Q. Then you came :back and you say yon went to the South 
SideT 
A. Yes, sir. 
Q. And got the children? 
A. They was not children-young girls 18 or 20 years old. 
Q. And then went down there again and Annie Bacon went 
that time? 
A. Yes, sir, she went on the last go-Mrs. Bacon. 
Q. Isn't it true, Charles, you went down there in a car! 
A. I did not go in a car. 
Q. Didn't Annie Bacon see you on the truck when you 
went down there with herY 
page 76} A. Mrs. Bacon got in the truck at first and M.r. 
Branch-he was in the house then and Mr. Branch 
came out and got in the truck and then I got in the truck after 
Mr. Branch got in the truck. I got in the back. · 
Q. Did you get in any car after you got down theref 
A. No, sir. 
Q'. Did you go anywhere in a car after you got down there f 
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A. No, sir, there wasn't but one car down there and that , 
was Mrs. Mosby's car. 
Q. You didn't go down to the picnic grounds in a car Y 
A. No, sir. 
Q. There was only one car down there T 
.A.. Yes, sir, the only car down there was Mrs. Mosby's 
and then about 12 or 1 o'clock another man came there· in 
his car. 
Q. The ice cream freezer was sitting on the running board 
on the tool box, tied on, wasn't itf 
A.. It was not tied on. I was holding it. 
Q. Was it sitting on the running board? 
A. No, sir, it was sitting between by legs. 
Q. How large around was itY · 
. A. It was a five gallon freezer. Yon know how large it is. 
Q. Can you give us an idea? 
page 77 ~ A. I couldn't exactly say how big around it was. 
Q. --.You showed the jury how high it" was. Now 
give us an estimate of how big around it wasY 
A. I couldn't say exactly how big around it was. 
Q. I don't say exactly, but give us an idea how_ big around 
it wasf 
A. Well, I will say it must haye been about that big around 
(indicating). 
Q. A five-gallon freezer Y 
A. About that big around, yes, sir. 
Q. Charles, there is not enough room for yon, Annie Bacon,· 
and George Branch and an ice cream freezer to get in the 
front seat, is there? · 
A.. I had one foot inside and one on the running board. 
Q. You don't know why you ran in the ditch, do you Y 
A. Because it happened so quick I don't know exactly how 
it got there. 
Q. You can't ·say. George wasn't driving over 20 or 25, 
was he? 
A. I don't know exactly how fast he was going. 
Q. He wasn't going at any g·reat rate of speed, was heY 
A. No, sir, not so fast. · 
Q. The first thing you knew you were out of the truck and 
you were hurt Y 
A. Yes, sir. 
page 78 ~ Q. You say you don't feel particularly well now 
as you did before. Have you been injured since 
this accident in any wayf 
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Q'. Didn't you_ go to the St. Philip Hospital emergency 
room on the 9th of January and weren't you treated for a 
stab wound in the back that you got in a fight Y 
A. I haven't got in, no fight since I came out of the hos-
pital. 
Q. You have not 7_ 
A. :N'o, sir. . 
Q. Didn't you get stabbed at the Pleasure Garden on 28th 
Street and weren't you treated in St. Philip Hospital for that 
stab by Dr. Jarrett Y Weren't you Y 
A. Yies, sir. · 
Q. Well, why did you tell me you hadn't been to the hospital 
since and hadn't had any injuries since Y 
Mr. 0 'Connor : If your Honor pleases, there is no claim 
made here for any injury to his back and we think, therefore, 
that this evidence of some superficial stab wound that he got 
in his back since has nothing to do with it. · 
Mr. Simpkins: I am asking about his conditjon 
page 79 ~ now and his credibiltty is in issue before this jury. 
He told me he did not have any other injury. 
The Court: It goes to his credibility. 
By Mr. Simpkins: 
Q. Why did you tell me that you hadn't had any other in-
jury? Wasn't it because you didn't know that I knew iU 
A. Because I thought what I got-
Mr. Williams: I object to that. 
By Mr. Simpkins: 
Q. What is your answer? 
A. ,Because what I got then in this a:ccident-I thought that 
didn't come with this accident. 
The Court: Gentlemen, this evidence that is being intro-
duced now is for the sole purpose of testing the veracity and 
credibility of this witness. The sta;b wound has nothing to 
do with the case that you are c.onsidering. 
Mr. Simpkins: Isn't it also for the purpose, if it can be 
shown, that it might have something to do with his present 
condition f 
The Court: If the doctors can state that, certainly. 
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Mr. Simpkins: Up to this point, of course, it is only on 
the question of his credibility. 
By Mr. Simpkins : 
Q. How deep was that wound f 
pag·e 80 ~ A. It wasn't deep. 
Q. How did you get it T 
A. How I got itf 
Q. Yes. 
A. By; playing. 
Q. Was it a knife wound? 
A. Yes, sir. 
By the Court: 
Q. Did the doctor take any stitches in it f 
A. Two. 
Q. How many? 
A. Two. 
Q. Does it hurt you nowt 
A. No, sir. 
By Mr. Simpkins : 
Q. Did you pay anything to go down there Y Did you pay 
Btanch anything to take yon down there? 
A. I told yon I bought stuff after I got down there. 
Q. Did yon pay Branch anything to take you down there 
in that truck f · 
A. He said if you don't buy nothing· after you get down 
there you couldn't g·o, so after I bought something I think 
that is what was paid him. 
Q. But you didn't give him any money except what you 
bought down there f 
page 81 ~ A. 1 No. 
Q. What did yon buy down there? 
A. I bought ice cream and lemonade. 
Q'. And you didn't buy that from Branch, did yon Y 
A. I :bought it from the people that was selling it down 
there. 
Q. And who were the people selling it T 
A. Mrs. Mosby, Mrs. Dixon and Mrs. Taylor. 
Q. A.nd you don't know whether they were the committee 
of the Woodville Improvement League, or not, do you? 
A. No. 
Mr. Williams: That is the plaintiff's case. 
Mr. Simpkins: We would like to make a motion. 
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( The jury retired.) 
Mr. Simpkins: We move that the plaintiff be required 
at this time, as his case is closed, to eleet upon which theory 
he is proceeding, whether he is proceeding upon the theory 
thAt the plaintiff was a pay passenger of George ·Branch or 
whether he is proceeding upon the theory that the plaintiff 
was a guest of George Branch. 
Mr. 0 'Connor: If your Honor pleases, we know of no 
law that requires the plaintiff, in the midst of a 
page 82 ~ trial, to announce what he believes the evidence 
proves. We think there is no such law requiring 
an election. .All we are required to do is to give such evidence 
as we have and the Court rules as to what that shows o'r refers 
it to the jury. 
· The Court: The Plaintiff testified he didn't pay him any-
thing to go down there. He said after he got down there 
he bought a little over a dollar's worth of ice cream and 
lemonade. 
Mr. Simpkins : .You overrule· the motion to require them 
to elect? 
The Court: Yes. 
Mr. Simpkins : We take exception to the ruling and we 
now make a motion to strike the evidence of the plaintiff 
for the reason tl1at no evidence whatsoever of negligence, 
either ordinary negligence or gross negligence, is shown and 
for the further reason that the. evidence shows, without con- · 
tradiction, on the plaintiff's own testimony, that the plaintiff 
was a guest of George Branch and that, therefore, gross 
negligence must be shown and certainly no evidence of gross 
negligence is in. We might say further along that line that 
. whatever the relationship or whatever the Woodville Improve-
ment League had to do with it, it is certainly shown in evi-
dence that George Brauch was not a carrier for hire or a 
carrier for pay in any way. We do not believe 
page 83 ~ it shows that the Woodville Improvement League 
was, but we think the evidence should be stricken 
on the g-round that there is no evidence of ordinary negli-
gence, if it should go on both tl1eories under your ruling, or 
we contend that the only evidence is of a guest relationsh~p 
and certainly there is no evidence of gross negligence. 
The Court: The motion is overruled. 
Mr. Simpkins : We take an exception. _ 
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CHARLES L. BROWN, 
the plaintiff, was recalled and further testified as follows : 
Examined by Mr. Williams: 
Q. How much money did you say that you spent down at 
the picnicf 
By the Court: 
Q. Did you say in your examination how much money you 
did spend down there T 
A. About a dollar and some cents. 
Mr. Simpkins: 'rhat is part of the plaintiff's case. 
The Court: Yes. 
page 84 ~ Mr. Williams: This bill has an item of $6.00 for 
treatment in January. That shquld come off the 
'.bill .. 
And thereupon, the defendant, to maintain the issue on his 
'part, introduced the following evidence : 
ETHEL TAYLOR, (Colored), 
: a witness called on behalf of the defendant and being first 
-duly sworn, testified as follows: 
Examined by Mr. Simpkins: 
Q. Your name is Ethel Taylor f 
A. Yes, sir. 
Q. Where do you livef 
A. 2216% North 27th Street. 
Q. Do you hold any position, or did you hold any position 
last 4th of July, or thereabouts, in the Woodville Improve-
ment League of Henrico County? 
A. At that time I was the secretary. 
Q. Who were the other officers of that League, Ethel? Do 
you. know who the president was T 
A. The president was Rev. J. W. Dixon. 
Q'. Who was the vice-presidentY 
A. McCoy Johnson. 
Q. And you were the secretary. Who was the. treasurerf 
A. W. H. Willis. 
Q. Then you had a Recording Secretary too, did you_ 
noU 
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page 85 ~ A. Yes. sir, Walter Wall. 
Q. What was the purpose of the Woodville Im-
provement League, Ethel T 
A. The purpose of our League was to improve our vicinity 
in which we live and to try to make it better, which we have 
been doing. We had been getting the County to come out 
and give us talks to try to tell. the people to have our poll 
taxes paid to help us in voting in the community and then 
had had the people to come out and take our trash away to 
keep our place cleaned up and to teach us the ways of sani-
tary, how to be sanitary in that district, and we just wanted 
everything to be improved and, in the meantime, we thought 
of this ,Sunday School for the children that didn't go to any 
Sunday School at all-jtist come down in the afternoons so 
they could be trained by the people that were trying to be 
Christians out there. 
Q. Then the Sunday School was sponsored :by the Wood-
ville Improvement Leag-ue T 
A. Yes, sir. 
Q. Who was the Superintendent of the Sunday School Y . 
A. Mr. Branch was our Superintendent. 
Q. George Branch T 
A. Yes, sir. 
Q. Was the Sunday School connected with any church at 
all, or just with the Woodville Improvement League? 
.A.. Well, as we understood, it was just the Im-
page 86 ~ provement League trying to get the children to-
gether. 
Q. When did the Sunday School meet, Ethel? 
A. In the afternoon around about 4 o 'clock-3 or 4 o'clock. 
Q·. Who was the secretary of the Sunday School as dis-
tinguished from the League? 
A. When we organized the Sunday School it was just about 
a month or five weeks maybe before we had this picnic. I am 
not certain, but when we organized the Sunday .School I was 
acting as Secretary and then I didn't come one or two Sun-
days but one or two of the Sundays I kept the names of the 
children. 
Q. Was any other secretary ever elected for the Sunday 
School Y 
A. Not' to my knowing at that time. I held it until after 
the picnic was over and I told them I couldn't come to the 
Sunday School. 
Q. Who gave this picnic, Ethel Y 
64 Suprelll0 Court of Appeals of Virg~. 
Ethel Taylor, (Colored). 
A. The Woodville Leag·ue wanted to have the children to 
go down to Maggie M0S1by 's home to have this picnic and we 
were to have this picnic at Maggie Mosby's home. She 
granted us the privilege to have our picnic at her home in 
Hanover County, free of charge, and then the Woodville 
League decided among themselves, the grown peo-
page 87 ~ ple, that they would sponsor this picnic for the 
9hildren and the people that had trucks-was three 
trucks furnished to us-said they would carry their trucks 
free of charge because they had children and they would 
carry our ~hildren along with their children to this picnic 
free of charge so that we could have the picnic for the chil~ 
dren. And then some of us gave a dollar. 
Q. Wait a minute. I will get to that. Who were the three 
people that used their trucks to go down there and carried 
their own children and other children in the Sunday School? 
A. Mr. Branch. 
Q. Georg·e Branch? 
A. Yes, sir, Clarence Friend and Mr. William Wall. 
Q. Was George Branch, or either one of the others, paid 
anything by the League to use his truck to go down there 
and carry those children or bring· them back Y 
A. No, sir. 
Q. Who was the committee of the League, if it was a com-
mittee, to arrange for the picnic Y 
A. Well, the committee that arranged for the picnic was 
Mrs. Mag·gie Mosby, Mrs. Dixon and myself. We were the 
three tl1a t planned the picnic down on the grounds. 
Q. Who bought the food or got the food that was taken 
down there for the picnic Y 
page 88 ~ A. Mrs. Mosby, Mrs. Dixon and myself went 
down to the different stores around by the market 
and bought the food and we fixed it at our homes excepting the 
soup that was fixed on the grounds. 
Q. Did you have any ice cream T 
A. Yes, sir, we had ice cream. 
Q. Who fixed the ice cream Y 
A. We fixed that and carried it on down. 
Q·. Where did you fix it Y 
A. At one of the homes of one of the committee. I don't 
know which one of them :fixed that because I fixed the potato 
salad. One of us fixed one and I wasn't at home that evening 
to fix the cream. 
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Q. Was this stuff sold after you got down there or given 
away, or what was done with it T 
A. When we got down to the grounds the children were 
all tagged of the Sunday School. Each child was tagged 
with a little piece of ribbon to show that they were members 
of the Sunday School and each child that had this piece of 
ribbon was given their lunch free of charge. Anyone else 
that wanted anything from this picnic that we had down there 
we sold it to them. 
Q. Was the ice cream included with the stuff that was given 
to the pupils or sold to other people 1 
A. The ice cream? Now, I disremember be-
page 89 }- cause I handled the soup. I was making the soup 
at the time and I didn't handle that part of it. 
Q. Was all the stuff down there, including the ice cream, 
prepared and taken down by the League T 
A. Yes, sir. 
Mr. O~Connor: She is your witness. I object to your lead-
ing her. 
By ~fr. Simpkins: 
Q. Ethel, was this picnic advertised? 
A. No, sir. What do you mean-like a placard or something 
like that outside? 
Q. Yes. . 
A. No, we just told it among the children in the Sunday 
School and if their parents or anyone wanted to go they 
were supposed to tell their parents if they wanted to go they 
could go and to g·o free of charge. 
Q. You went, did you noU 
A. Yes, sir. 
Q·. How did you go 1 
A. I went down in the car with Mrs. Mosby and when I 
came back I came back in another car with Mr. Friend's 
brother. 
Q. Did you know anything· about the accident until after 
you got back Y 
A. No, sir, not until I got back to Richmond. I 
page 90 }- didn't know anything about it. 
Q. How did you raise the money which you used 
to buy this stuff that you took down there or buy the stuff 
for preparing to take down there Y 
A. Each member in our League put up a dollar apiece, 
66 Supreme Court of Appeals of Virginia. 
Ethel Taylor, (Colored). 
some of us-some of us put up forty cents-enough to amount 
to about six dollars. 
Q. Was any money taken out of the treasury f 
A. No, sir, we didn't take any money out of the treasury. 
We took the money from these members of the Woodville 
League. 
Q. Where did the money that was taken up in the Sunday 
School from Sunday to Sunday go f 
A. I don't think it had been taken up enough to do any 
good. It was just about .a dollar, or something. I think that 
is the way it was because· I.wasn't certain of the amount be~ 
cause I hadn't been to Sunday. School, but it wasn't enough 
to amount to anything. 
Mr. Williams : Is she doesn't know she can't tell. She 
said she hadn't been there and doesn't know. 
By Mr. Simpkins: 
Q. Did the committee which prepared for this picnic use 
any money from the Sunday School treasury Y You were on 
the committee. 
A. I just used the money that I got from the 
page 91 } members. Understand me, I just used that money. 
It was nearly to six dollars that I used to buy 
this food to carry down there and we cooked it around differ-
ent ones' places. · 
Q'. -Ethel, when you came :back from the picnic what did 
you do with the money that you took up down there T 
A. Well, right then we came baek and waited until the 
meeting, and we held a meeting and then we turned this 
money over to the treasurer, after giving the members back 
a dollar that they bad put in or the amount-one of them 
put in forty cents and fifteen cents, like that, but we made 
up to nearly-it was five dollars some cents, as I rem.ember, 
and then after they put this money up, you see, we give this 
money back that they had put up to have this picnic, after 
we had cleared the money. 
Q. And put the remainder of it-
A. Put the remainder of it with the Treasurer, Mr. W. 
H. Willis. 
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By Mr. Williams: . 
Q. You don't know anything about the money that was 
realized from the sale of the ice cream, yourself Y 
A. From the ice cream T 
Q. Yes. · 
A. No, sir, I don't know. You see, we put all 
page 92 } of our money together. 
yourself? 
Q. I am talking about what you know about it 
A. The money that was taken up down there-everything 
was put. together. No money was separated from any onEl 
thing that was sold down there. 
Q. You don't know at whose home the ice cream was pre-
pared, do you T · 
A. No, sir, I really can't think now which one prepared 
the ice cream. 
Q. Mr. Branch took it down there, didn't he? 
A. He took all of his stuff down there in the truck. 
Q. His was the only truck, wasn't it Y 
A. No, sir, we carried three trucks down there. 
Q. I didn't know that. I thought the others were pas-
senger cars. They were trucks, too f 
A. They were trucks. We didn't have any passenger cars. 
Q. What did they sell down on the grounds besides the 
ice cream? · 
A. We had potato salad and this soup and a few sand-
wiches and lemonade. · 
. Q . .You say during the time that you were away they had 
some of the children act as secretary T 
A. Just to take down the names of the children. 
Q. Do you know that Dolores McTeer acted as 
page 93 } secretary there several Sundays T 
A. I do not because I didn't know which one 
acted as secretary. 
Q. You don't know anything about that! 
A. No, I wasn't there. 
Q. Who made tbc arrang-em~nt for George Branch to take 
these children down there T 
A. Who made the arrangement Y 
Q. Yes. · 
A. The three o:ff ered their trucks to carry the children-
not only George Branch but the other two, too, gave their 
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trucks and said they would carry ou.f cliildren down there. 
Q. Wasn't George Branch the organizer of this picnic f 
Didn't he instigate tlie picnic? . . . . 
· A. Nb, sir; we all got together and. Mrs. Mo~by offered 
us-we waiit~d a place to have a picnic for the children; all of 
us just talking in a body. 
Q. Georg·e :Branch was there, wasn't he? . 
A~ He was our Superintendent; yes, sir. He was there. 
Q. He was interested in prdmoting the League, improving 
the League; isn't that right? 
A. Yes, we all were there. 
Q'. I am talking about George Branch~ . 
A. He seems to does things to help tis improve the League 
· and the vicinity also;. . . . 
page 94 ~ Q; How. long had he been the Superintend~nt? 
A. We had just org·anized, as I said bef or(:\ jµst 
abcmt :maybe fouf or five weeks; I am not certain of the 
amount of time. 
By Mr~ Simpkins : . .. 
Q. That is the Suhoay School? 
A. Yes, sir; the Sunday SchooL 
By Mr. Williams: . . 
Q. Did Branch announce four of five weeks before the 4th 
of July that lie was goihg to put dn a picnic and jf they w~ould 
~ring their pennies and put their money in they could go 
aown there to the picnic free? Is;n 't that right t 
A. We would have the picnic free. . 
Q. :Didn't he make that annouhcerilenU .. 
A. He ~aid, '' The picnic will be free for you children. and 
for all of you wlio cchne here and attend the Sunday School, 
whether yotl have perlnies or no to put on the table. we are 
here to teach you the Gospel.'' . 
Q. Didn't he ten theni he was going to give them a good 
time if they came down f _ 
A. He said he would~not only him but we al1 told them 
to come down to the picnic. 
Q. But I am talking about-
Mr. Simpkins: Let her finish. 
A.. (Continuing:) That we would give them a 
tJag·e 95 } nice time and their hufoli. We fixed up swings down there for tlienL · : 
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By_ M~~ Williams: 
Q. You weren't on the truck in which this boy was :b:tirt; 
were yout 
A. No, sir. 
Q; You saw_ him down th~re; did11't youf 
A. I don't know him and I couldn't say whether I saw 
him there. 
- Q'; You did.n 't know him and dtm 't know whether you saw 
him during the day or not 1 . _ ... 
A. No, b~cause I don't know him. . I really haye seJ~Ii him 
now since I have been here and that is the first tin:le I really 
remember knowing who he is; 
OLA.RENDE Ft:tIEND; (Colored); . .. . 
a witness called on behalf of the defendant, and being first 
duly sworn, testified as follows : 
Examined by Mr. Simpkins: 
Q. Clarence, state your name to the jury and the Oourt .. 
A; Olarenbe ·Friend~ 
Q. where do you ·live, ciarence? 
A~ 2016 North 28th Street 
Q. What is your occupation, Ciarence? what do you doT 
A~ Oontractor~ 
page 96 } Q. Are you a member of the W oodvilie Improve-
ment League? 
· A. Yes; sir. _ . . . _ . . . 
Q. Did _you go dow11; i.h H~rtQver _Coun,ty below Sh:1;1pkins' 
Store. on Mdsby's place last July 4th with J<:mr truck¥ 
A. Yes, sir. 
Q. Who gave that picnic down there? . _ 
A~ It was given for the benefit of tbe Sunday Scho9l. -
Q. Given for the benefit of the Sunday School by whom? 
A. By the Woodville Improvement League. . 
. Q. Do you know who the committM of the League in charge 
of givihg that picnic was? . 
A. I don't know exactlv the committee. 
Q·. How did you happen to take your truck down there? 
A. For the. benefit of th'e. Sunday Scho~J~ We furnished 
the truck. We had trucks in the Leag·ue furnished for the 
benefit of the Sunday School. . 
Q. Did you get any pay at all for going down there in any 
way? 
A. No-, sir~ 
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Q. Who were the other members of the League who fur-
nished trucks T 
A. There was three trucks-Branch's truck and William 
Wall's truck. 
Q. Was there any arrangement about who could 
page 97 ~ go and who couldn't go on those trucks Y 
A. No, sir, no arrangement. 
Q. How was the food that was taken down there given 
away or sold after they got there f 
A. I don't know how the food was. I didn't have any-
thing to do with the food. 
Q. Was there any arrangement between the members of 
the committee and you about keeping people off your truck 
if they didn't promise to buy after they got down there Y 
A. No, sir. · 
CROSS EXAMINATION. 
By Mr. Williams: 
Q. Do you know who made the ice cream and took the ice 
cream down there T 
A. No, I didn't have anything to do with that. I don't 
know who made it. · 
Q. You don't know anything about who made the arrange-
ments for the food at all f 
A. No, sir. 
Q. Or what the arrangement was about the food Y 
A. I wasn't present the night of that committee. 
Q'. You were not there when the arrangements were made 
up? 
A. No. 
page 98 ~ Q. You know that they were interested in get-
ting as big a crowd down there as possible; isn't 
that right Y · 
A. I don't know what it was or how much crowd they were 
aiming to get. I just carried the Sunday School iChildren 
down there. · 
RE-DIRECT EXAMINATION. 
By Mr. Simpkins: 
Q. Did you give to the League any funds or advance any 
funds? 
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Q. Did you see the accident in which this boy was hnrU. 
A. I arrived at the accident directly after it happened. I 
didn't see it when it immediately happened. 
Q. Your truck was following behind Branch '·s truck Y 
A . .Yes, sir. 
Q. Had they gotten the boy from under the wheel when you 
g·ot there? 
A. No, sir. 
Q. They had notY 
A. No, sir. 
Q. Did you assist in getting him from under the wheel Y 
A. -No, I assisted in getting the children off so I could take 
him to the hospital. 
Q. And you took the boy to the hospital in your truck? 
· A. Yes, sir. 
pnge 99 ~ Q. Did you know that boy before then? 
A. Yes, sir. 
Q Do you know whether he is a member of the Sunday 
School or the League Y 
A. No, sir. 
Q. Yon don't knowT 
A. No, sir, I don't think he is a member. 
Q. And you don't know how the accident happened, do you Y 
A. No. 
RE-CROSS EXAMINATION. 
By Mr. Williams : 
Q. Did he g·o down there on your truck or Branch's truck1 
.A. I don't know. I didn't drive down my truck. I drove 
it back. 
Q. He came back on Branch's truck Y 
A. He was on Branch's truck when he came back. 
Q. Did you see him when he left on Branch's truck or see 
the Branch truck when he left? 
A. Yes, I seen his truck. 
· Q. Did you see that ice cream freezer in the front of the 
car there? 
page 100 ~ A. Yes, I seen that. 
Q. In front of the truck T 
A . .Yes, sir. 
Q. You saw this boy holding it, did you Y 
A. Yes, sir. 
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DR. DONALD M. FAULKNER, 
a witness called on behalf of the defendant and being first 
duly sworn, testified as follows : 
Examined by Mr. Simpkins : 
Q. You are Dr. Donald M. Faulkner, are you noU 
A. Yes. 
Q. Where did you receive your medical education, Doc-
tor? 
A. I received my medical education at the University of 
Virginia Medical School, the Medical Department. 
Q. And graduated with an M. D. Degree, of course Y 
A. Yes, sir. 
Q. What hospitals did you intern in after thatY 
Mr. 0 'Connor: We waive his qualification:::;; 
The Court : The doctor h~s qualified in this Court many 
time_s. 
By Mr. Simpkins: 
Q. Did you examine, at our request, this boy, 
page 101 ~ Charles Brown? 
A. Yes, sir. 
Q. When did you examine him, Doctor Y 
A. I examined him on January 6th of this year. 
Q. January 6th of this year? ·wm you please tell the 
jury, sir, what injuries you found or what you found wrong 
with him at that time which might have shown that he had 
injuries previously Y 
A. I found on my examination that he had a scar, first, 
on the left side of his back below the shoulder blade, about 
three inches below the shoulder blade, which apparently was 
a scar from an operation. A part of the ribs had been taken 
out in order to treat the condition that he had in his chest. 
He also had a slight flattening of the left side of his chest 
whicl1 I took to be from the injuries which he had had to 
his chest and ribs in July when he was hurt. The left arm 
showed a little prominence in front just below the shoulder 
in the bone as if the bone was bent there and I noted later. 
when I sa.w his X-rays, that he had a fracture a.t that point: 
He had some slight wasting of the muscles about the left 
shoulder where this arm had been broken and he had some 
limitation of motion in his shoulder joint. He conldn 't reach 
up as high with his arm as he could with the other arm and 
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on his right leg, which had also been injured, there were 
several scars, apparently scars of either cuts or 
page 102 ~ where the skin had been scraped off, which were 
all healed. Then, at the ankle there was a pretty . 
good sized scar, a scar about five inches long over the other 
side of the ankle on that left leg. That was healed also. The 
ankle was thickened a little bit, looked a little thicker and 
broader than the one on the other side did and there was 
some loss of motion there, or rather not a loss of motion but 
some stiffness in the ankle which kept him from turning his 
foot in toward the other one as much as the opposite foot 
could be turned towards the injured one. · 
Q. Did you see the X-rays on the man's' shoulder? 
A. Yes, sir, I had some X-rays taken at that time. 
Q. What did those X-rays show with reference to that 
shoulder or arm injury T 
A. :May I ref er to this record 7 
By the Court: 
Q. Yes. . 
A. The X-rays showed he had a break of his arm, the left 
arm, at a place up near the shoulder which is called by doc-
tors the surg·ical neck of the humerus. The arm had grown 
firmly together and was apparently in a fairly good position 
but at the point whe1·e this prominence, which I could find 
on examination was, there was a little angle to it. It wasn't 
exactly straight at that point, and he had what I would call __ 
a good result from his fracture. There wasn't 
page 103 ~ anything in the X-ray of the bone which would 
explain why he couldn't move his arm as well at 
the shoulder as he could the· other one. 
Q. Doc.tor; do you feel that that limitation of motion in 
the shoulder and arm will disappear as the muscles loosen 
with use? 
A. I think it will lessen in time. I couldn't tell when I 
saw it whether it will completely disappear, but I think it 
will lessen. 
Q. What kind of a. result would you say he had in the ankle, 
the right ankle and foot? 
A. I would say from the type of injury which he had, he 
l1ad a very g·ood result because the only thing that I could 
make out which made it any different from the other ankle 
was that the foot wouldn't turn in quite as much as the other 
one. 
74 Supreme Court of Appeals of Virginia. 
Curtis lJtlcTeer. 
Q. That is the only difference be·tween that and the other! 
A. Except for the appearance, of course. He had a scar 
there. 
Q. You don't know anything about the complications which 
arose with regard to getting pus from his pleural cavity, do 
you, of your own knowledgei 
A. Not of my own knowledge, except from hearsay. 
page 104 ~ CROSS EXAMINATION. 
By Mr. Williams : 
Q. Dr. Faulkner, you know Dr. Harry Warthen? 
A. Yes, sir. 
Q. And Dr. Vinson Y 
A. Yes, sir. 
Q. Do you know their standing In the community as doc-
tors? 
A. Yes, sir. 
Q. Is it good or bad or indifferent? 
A. Very excellent. 
RE-DIRECT EXA1'1:INATI0N. 
By Mr. Simpkins: 
Q. Is it your opinion that this boy will be able to carry 
on an ordinary occupation. from this time on T 
A. I should think he would. 
CURTIS Mo'rEER, 
a witness called on behalf of the defendant and being first 
duly sworn, testified as follows·: 
Examined by Mr. Simpkins: 
Q. Curtis, your name is Curtis McTeer, isn't iU 
-A. Yes, sir. 
Q. Where do you live, Curtis T 
page 105 } A. 2210 North 27th :Street. 
Q. Did you g·o on a picnic down at Maggie 
Mosby's farm in Hanover County on the 4th of July lastt 
A. Yes, sir. 
Q. How did you go down there Y 
A. I went down in Mr . .Branch's truck. 
Q. How did you come backf 
.A. I came back on Clarence Friend's truek. 
Q. y OU came back on Clarence Friend's truck' 
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.A.. That is right. 
Q·. Did Branch's truck run all right going down there t 
A. Yes, sir. 
Q·. Branch drove it down there himself? 
A. Thomas Bell drove it down there on the first trip. and 
·Mr. Branch drove it on the second. 
Q. You went twice, then? Thomas Bell drove the first 
time? 
A. Yes. 
Q. And you came back on that· truck? 
A. Yes. 
Q. Why did you go down there that time? 
A. Thomas was going to drive it back but he went home 
and cGuldn 't make it back. 
Q. That was the reason Thomas Bell couldn't 
page 106 ~ go back the second time T 
A.. Yes. 
Q. Why did Thomas Bell go down the first time Y Why 
did the truck go down the first time T 
A. Thomas drove down there the first time. 
Q. What did he· take? Did he take any food! 
A. No, sir. 
Q. Did you take any food Y 
A. I think he did the first time he went down. 
Q. Who else went with Thomas Bell and you besides the 
children? 
A. Nobody. 
Q. Did Brown go? 
A. I couldn't exactly say he did. I can't remember. 
Q. And you were on the truck when it ran in the ditch com-
ing back? 
A. No, sir. 
Q. You were on Clarence Friend's truck. Did it arrive 
before they got the boy from under the wheel T 
A. Yes, sir. 
Q. Who helped get him from under the wheel¥ 
A. Clarence Friend and :Mr. Branch. 
(). Did you assist in getting him from under there Y 
A. Yes, sir. 
Q. Then what did you do with him? 
page 107 ~ A. Taken him and put him on Clarence Friend's 
truck and brought him to town. 
Q. Did you come on Clarence Friend's truck too? 
A. Yes, sir. · 
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CROSS EXAMINATION. 
By Mr. 0 'Connor: 
Q. Dolores McTeer is your sister Y 
A. Yes1 sir. 
Q. She testified here this morning that she was your sis-
ter! 
A. Yes, sir. 
Q. Was she the secretary of the Sunday Sc.hool for a while Y 
A. I think she waB. · · 
By Mr. Simpkins: 
Q. You didn't go to Sunday School, did you, Curtis! 
A. No, sir. 
GEORGE E. BRANCH, 
the defendant, having been first duly sworn, testified as fol-
lows: 
Examined by Mr. Simpkins : 
Q. George, state your name to the jury. 
A. George E. Branch. 
page 108 ~ Q. Where do you live, George? 
A. 2609 Selden Street. 
Q. That is in Woodville, isn't it f 
A. Yes, sir. 
Q. What is your occupation? 
A. Work on the railroad, Southern Railway. 
Q. Do. you do anything· else when you are off from the rail-
road¥ 
A. I work part time street hauling and contracting. 
Q. You are a member of the Woodville Improvement 
League, George? 
A. Yes, sir. 
Q. Is Ethel Taylor the SecretaryY 
A. Yes, sir, the Secretary. 
Q. Who is the President f 
A. At that time? 
Q. Yes. 
A. At that time J. W. Dixon. 
Q. Who was the Vice,--'PresidenU 
A. McCoy Johnson. 
Q. What is Dixon's occupation Y 
A. Scrap piler at Tredegar Iron Works. 
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Q. And he is Rev. J. W. Dixon alsoY 
A. Yes, sir. 
Q. Did you hold any office in the Sunday School, 
page 109' } George Y 
A. Superintendent of the .Sunday School. 
Q·. By whom was that Sunday School sponsored or run Y 
A. Sponsored by the Woodville Improvement League. 
Q. What is the purpose of the Woodville Improvement 
League? 
A. To improve the facilities in the community in which 
we live . 
. Q. How long had the Sunday School been organized be-
fore July 4th Y 
A. Around about June 1st. 
Q. Is it still operating, George? 
A. Yes, sir. 
Q. Are you still Superintendent? 
A. Yes, sir. 
Q. Who was the teacher a.t that time Y 
A. Rev. Hill. 
Q. Who decided, George, to have this picnic down in Han-
over? 
A. Well, that came up in our reg-ular meeting and a ,body 
of the Woodville Improvement League members suggested 
to the speaker that they give the Sunday School children an 
outing. 
Q. Does the Woodville Improvement Leag-ue have a meet-
ing on Sunday along with the Sunday School or 
page 110 } at a di:ff el'ent time Y 
A,. On Thursday night. 
Q. What was decided in the Woodville Imp_rovement League 
that they do about this picnic Y 
A. Run this 4th of .T uly picnic to give the children an out-
ing free of charge and they all would be welcome to go who 
wanted to. 
Q. Who was appointed by the League to arrange for that 
picnic! 
A. Mrs. Taylor, Mrs. Mosby and Mrs. Dixon. 
Q. Wbat was your connection with the picnic, George? 
A. Well, as Superintendent you serve on the committee if 
you wish to. 
~ Q. It was for the Sunday School which you were Superin-
tendent on 
A. Yes, sir. 
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Q. How long before July 4th was it when it was decided 
to give this picnic, do you know Y 
-A. As near as I can get at it, about -the second week in 
June. 
Q. What age people came to the Sunday School Y 
A. We have them from two years on up to sixty-five. A 
few grown ones come, about five or six grown people and 
the rest children. · 
Q. Did you attend every Sunday from the 
·page 111 } time it was organized f 
A. All except one. 
Q~ Do you remember which one that was Y 
A. That was recently, sometime about the first of J anu-
ary. I had to take a trip to Baltimore. That is the reason 
why I couldn't go. 
Q. You attended all of them up to the time of the picnic Y 
A. Yes, sir. 
Q. How about Annie Bacon Y Do you know whether she 
came to Sunday School! 
. A. No, sir. 
Q. Do you know whether she came any before that picnic, 
George! 
A. I have seen her there one time. 
Q. Was any collection taken in that Sunday School to raise 
money to go on the picnic f 
A. No, sir. 
Q. What was the collection taken for Y 
A. The collection goes into the Sunday School treasury to 
give away to children at Christmas time. 
Q. And for the expenses of the Sunday SchooU 
A. Yes, sir. . 
Mr. O'Connor: Let the witness testify. I object to coun-
sel testifying. 
page 112} By Mr . .Simpkins: 
Q. George, how did it come a:bout that your 
t~uck went down there the morning of the 4th of J nly to take 
this food Y How did that happen 7 
A. Well, it was sent down to take the food and pans and 
pots and things' like that to serve the food in, dishes; and so 
forth. · Thomas Bell taken them down. 
Q. Thomas Bell took them down Y 
A. Yes, sir. 
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Q. How long have you known this boy i 
A. Well, that was the :fkst time I ever seen him really to 
know him. I don't know whether it was just to know him 
personally but perhaps I have seen him before but didn ~t 
personally know his name. 
Q. What do you mean that was the first time-that morn-
ing? 
A. When he got into the accident but the people made me 
know who he was by talking and then I remembered seeing 
him before. 
Q. Did you ask him or did you suggest his going down 
there that morning on your truck to take that food? 
A. I have never asked nobody to go outside· of the Sunday 
School. 
Q·. The Bell boy was a member of the Sunday School? 
A. I give him day's work with my contracting work. 
Q. And he took your truck? 
page 113 ~ A. Yes. 
Mr. Williams : Do I understand, even though Counsel is 
leading the witness, he has said that the Bell boy was not a 
member? 
A. No, sir, he is not a member. 
By Mr . .Simpkins: 
Q. Of the Sunday S~hool? 
A. Yes, sir. 
Q. And you don't know whether this boy went with Bell 
or noU · 
A. I haven't any knowledge of him going with Bell. 
Q. Did you see this boy before he left and ask him to go 
with Bell? 
A. No, sir. 
Q. Who drove the truck down there the second time it went, 
Georgef 
A. I drove it on the second trip. 
Q. Did he go with you down there that time? 
A. I don't remember seeing llim. He didn't go in the 
cab with me. Annie Bacon and Curtis McTeer and myself 
went. I don't remember seeing him in the body part of the 
truck. 
Q. How many people did you have on that tru_ck? 
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.A. As near as I can come at it, about twelve or 
page 114 ~ fifteen. . 
Q. How old were those people f 
A. I think about three or four grown people and the rest 
children. . 
Q. George, did the people that went down there in your 
truck pay you anything at all Y 
A. No, sir. 
Q. Did they pay the League anything! 
A. No, sir. 
Q. Did they pay the Sunday School anything Y 
A. No, sir .. 
Q. Did they help buy gas? 
A. No, sir. . 
Q. How did it happen that your ·truck and Friend's truck 
and Wall's truck went down there Y 
A. We agreed in the Leagije meeting that we would furnish 
the trucks to go down there and would furnish free trans-
portation to take the people to the picnic. 
Q. Was this picnic advertised among people· not in the 
Sunday School f 
A. No, sir, nothing more than in the League and in the 
Sunday School. 
Q. Did you have any conversation with Robert Bacon who 
has testified here today with reference to asking him to con-
tribute something or _give something Y 
page 115 ~ A. No, sir. . 
Q. Is Robert Bacon a member of the Sunday 
School! 
A. No, sir. _ 
Q. Who made the ice cream, George Y 
A. My wife and L 
Q. Who took it down there? 
A. It went down on my truck. 
Q. Who sold it after it got down thereT 
A. One of those three committee that I named sold it. I 
don't know which one. I didn't have anything to do with 
selling it or anything ·else on the ground after I went down. 
_ Q. Did you get paid for furnishing the ice cream f 
A. No, I did it free. I furnished all the milk free out of 
my own pocket. 
Q. Did you get any of the money the ice crea:m brought 
after you got down there Y 
A. No, sir. 
Cb3d~a L. Brown, e~., v. George Branch. 81 
'i 
Georpe E. Branch. 
Q. Coming back, under what circumstances did this boy 
get in the front of your truck, George Y 
A. Annie Bacon taken a seat on the front. She said she 
would not get in the back of the truck. I told her to get over 
in the back of the truck. She said, ''I won't do it; I will get 
on the front seat.'' I didn't have anything else t~ say be'" 
cause I didn't want to start any disturbance on- the gi'qtihd . 
so I let her ride on the front seat and this boy 
page 116 ~ Lewis got on the front seat too and the freezer. 
Q~ Had you seen that boy down there before 
that day? 
A. I didn't remember seeing him. I didn't particular no-
tice him down there. 
Q. Where was the freezer when he got on 1 
A. The freezer was on the ground. 
Q. Ho,v was the freezer placed in the truck to come backf 
A. The freezer was placed on the tool box and fastened with 
a piece of wire to one of the door hinges. . 
Q. And where did this boy sit Y 
A. He sat on the seat. 
Q. Who fastened the rope or the wire 7 
A. I dis remember now but I remember telling him to fas ten 
the free;er and the wire is hanging in the· hinge now and has 
never been moved off. 
Q. Did the same people who went down in each truck 
come back in the same truck, George, necessarily Y 
A. No, sir. 
Q. Where did this accident happen Y 
A. It happened as near as I can tell you, about a mile up 
f ro111 the last bridge you cross on the Ohickahoroiny Swamp 
down there. · · 
Q. It happened on the Hanover side, did it Y 
· A. Just about four miles and two-tenths from 
page 117 } the place where we went to the picnic, Mrs: 
1\fosby's place. 
Q. How wide is the road along there where the accident 
happened? 
A. As near as I can get at it, about fifteen feet. 
Q. Did you step it off? 
A. I think it was :measured off on the tapeline. 
By the Court: 
Q. What road is this? 
A. Creighton Road. 
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By Mr. Simpkins: 
Q. Is the road at that point straight or curved? 
A. It is slightly curved like around that rostrum there, 
slightly curved, just slightly. 
Q. Is it downgrade or level or upgrade where the accident 
ha.ppenedT 
A. Slight downgrade. 
Q. How far from the top of that grade was the accident? 
A. About fifty yards. 
Q. How fast were you driving, George? 
A. About twenty-five miles an hour. 
Q. What aibout the shoulders off of that fifteen feet of hard 
surf ace T Are the-re any shoulders on the right T 
A. Slight shoulder, about a forty-five degree shoulder. 
Q. What do you mean by a forty-five degree shoulderY 
A. Angle of about forty-five deg·rees. 
pag·e 118 ~ Q. You mean it slopes from the macadam into 
the ditch Y 
A. Yes, sir. 
Q. How much ditch is there Y 
A. About a foot and a half ditch. 
Q. How wide is that sloping shoulder f 
A. From the edge of the hard surf ace to the center of the 
ditch is about four feet. 
Q. ·what about the bank on the right, George·f How much 
of a bank is there T 
A. As near as I can come at it, about eight feet embank-
ment. 
Q. Tell the ,Jury how that accident occurred, George 7 
A. When this accident occurred the truck was running and 
in perfect condition wl1en I left the grounds. We had a real 
rough road for about a half. mile, the nearest I can describe 
it like a washboard, ridges and it makes the car chuckle right 
much in crossing those hard chucks or ridges across the road. 
I had no knowledge of the truck steering badly until around 
about the distance of eight feet when I discovered the truck, 
when it hit that slight curve, started to cross to the ditch, 
and aiming to pull the wheel back, my wheel was locked. I 
was unable to move it. I pulled on it and then the next thing 
that came to my mind was the people in the back of the trnck. 
page 119 ~ Mr. Williams: I object to that. 
The Oourt: '1;hat is all rig·ht. Go ahead. 
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A. I pulled it back and tried to pull it back and I was un-
able to pull it and I started .to bring the truck under control 
as safe as I could get it without throwing the people out of 
the back, so the truck was under control when it rolled into 
the ditch. As near as I can get at it, it rolled about possible 
four feet after the front wheels went into the ditch and it 
never was real what you call gone into the ·bank. It, kind of 
-the front fender side-swiped the bank. It didn't bend up 
anything on the truck when it hit the bank because I had the 
truck under control and the people in the back didn't know 
what had happened. · 
By Mr. Simpkins: 
Q. George, you say you couldn't come back to the left f 
.You couldn't turn it to the left Y 
A. I didn't try it to the left-yes, sir, to the left. ~ tried 
to pull it back to the left because it was cutting to the right. 
I tried to pull it to the left but I couldn't do it. 
Mr. Williams: Did he ever make· any statement that he 
couldn't pull it to the left Y 
Mr. Simpkins: Mr. Williams, I don't know whether he 
used the word "left" or not. He said he went to the ditch 
to the right and couldn't hold it out of_ there. 
page 120 ~ Tf he didn't say it I certainly don't think it is 
unfair. I don't know whether he said it or not. 
Q. George, how fast were you going at the time you came 
down that grade? · · 
. A. Around twenty-five miles an hour, as near as I could 
judge my speed. -
Q. When the truck stopped in the ditch was anyone in the 
hack thrown out at all? · -
A. No, sir. · 
Q. Where was this boy when the truck stopped in that ditch 
against that bank? 
A. I couldn't tell you because when I discovered that I 
couldn't pull the truck back to the left of the road, I diC;ln 't 
have no time to tell the ones in front to look out. I had to 
do all I could to bring the truck under control. I thought 
that everybody in the front could see what was happening 
and they could make themselves safe. 
Q. Do you know how he got out of the front Y 
A. No, sir, I couldn't tell. 
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Q. When you stopped the truck up against the bank, what 
was the first thing you did Y 
A. The first thing· I did, I knocked it out of gear because 
I had my foot on the clutch and I wanted to get out and see 
what had happened and I had to knock the clutch out of gear 
so the motor could cut off and I could turn it 
page 121 ~ loose, release it or take it out of gear so I could 
get out of the truck and see what had happened 
and, in the meantime, when I knocked the truck out of gear 
and released it, ta;Irnn it out of gear, I heard Charlie Brown 
say, "Back it up off of me ; it is on my foot." I thought to 
myself, "I better get out and see what position is he laying 
under tho truck so I won't back over his body or crush him 
under the wheel," and I got out and looked underneath the 
truck and saw him sitting with his back up against the back 
like this and his feet-the truck wheel right over his ankle 
and I run right back in the truck and backed if off his foot 
and then he crawled up to the running board and I reached 
and caug·ht him under the arm and taken him under the wheel 
out of the road and taken his shoe off and Clarence Friend 
drove up at the time and he made all of his people get off and 
rushed him to the hospital. 
Q. George, you say you took it out of gear. Describe to 
the jury what kind of a contraption that is that you have on 
that truck that helps hold it -back in hig·h gear, if that is what 
it does? 
A. I have a wooden board to hold this truck in gear because 
nearly every ·Ford truck you find will jump out of high gear 
and I put this piece on in emergency to keep it from jumping 
out to eliminate· the trouble of pulling it back in gear. It is 
no trouble when it jumps out to pull it back in 
page. 122 ~ but you put this board up with a. hinge on the dash-
board to pull it tight under the lever and when 
you want to make a g·ear shift it is no trouble to knock it with 
your hand and make the shift and it will stay in gear and 
won't jump out of any other gear, and when you make your 
last shift to the third gear you pull it up and it remains until 
you knock it out. 
Q. Had that board been in there, holding that truck in 
gear, since you left the last place you stopped r 
A. Yes, sir. 
Q. ·was anything said in tp.at truck at a.11 to Annie Bacon 
or anybody else about putting any glove under it to hold it 
in gear! 
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A. No, sir. I never told anybody to put a glove under it 
to hold it in gear. 
Q. Did you make an examination, George, of the steering 
gear of the truck after the accident to determine whether or 
not it had hung in any way? 
. A. Yes, sir .. 
Q.. What did you find 1 
.A. After we got Charlie Brown on the truck and sent him 
to the hospital, I lmew it was a.n unusual thing for the steer-
ing gear to lock on a Ford truck. 
Mr. Williams: I object to the argument that he is giving. 
Let him tell what he did and not his argument. 
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Q. What did you do, George? 
A. After we g·ot him str,aight away I went under the truck, 
underneath of the truck, and looked around the radius rod, 
cross-tie rod and drag link rods and all of them was fastened. 
Sometimes a drag link rod will fall loose. I looked around 
and they was all tight. Then I looked at the pitman arm on 
the steering sector-
Q. George-
Mr. Williams: Don't interrupt this witness. 
Mr. Simpkins : I am questioning the witness. I want him 
to explain to the jury what a pitman arm is. 
A. A pitman arm is fastened to the steering sector and 
comes down and fas tens to the dra.g link rod and you adjust 
it up by a screw with a cotter key in the back of that pitman 
arm that fastens to the steering sector. The bolts that hold 
the steering sector in had shook loose. 
Q. Holds it to what f 
A. The steering sector to the chassis of the truck and had 
shook it loose and the nut had backed out and got caught on 
the bolt that fastens the pitman arm to the steering sector, 
wedged in behind, when this truck took the coast to the right 
and the pitman arm bent over and that bolt caught against 
the bolt on the steering sector and that is. what 
page 124 ~ caused me not to pull it back in the road. After 
finding that, I said, '' There is no need to call up 
nobody else to take me in.'' I screwed those bolts up slightly 
and pulled the truck right on out of the ditch and it steered all 
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right and I got around and tightened it and put a cotter key 
for safety so that it can't shake loose again. 
Q. George, what is the piece called that comes down from 
the steering wheel to the wormf 
A. That is the steering shaft. 
Q. And the steering shaft runs into whaU 
A. To the steering sector. 
Q. And the steering sector goes through the frame ; is that 
-correct¥ 
A. Yes. 
Q. And the pitman arm hooks on to the sector right on 
the side of the fr.ame Y 
A. Yes. 
Q. The bolts that you claim were loose and the pitman arm 
collar went through what part of the truckY 
A. Went through the chassis. 
Q. The frame f 
A. Yes. 
Q·. You say you tightened the bolts in the rod and after 
you got back you did what 1 
· · A. I made a new collar and put under in case 
page 125 ~ of emergency if they ever come loose again, so it 
couldn't cause that wreck to happen again. 
Q. Couldn't slip back, you mean Y 
.. A. No, sir. 
Q. Did Mr. Charles Meyer of A. Meyer & Son come out and 
look at that pitman arm and truck? 
- A. Yes, sir. 
Q. The truck you showed him was the same one Y 
A. The same one. 
Q. Did ·you know before that truck went in the ditch that 
that pitman arm was loosef 
A. No, sir, I had no knowledge of what caused the wreck 
until I looked. 
Q. Did you ever tell Charles Brown, or anybody else, that 
he had to buy food when he got down there or pay you for 
going down there Y · 
A.. No such ·statement as that was ever made to anybody. 
(At 1 P. M. a recess was taken'until 2· P. M. for lunch.) 
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page 126 ~ AFTERNOON, SESSION. 
Richmond, Virginia, February 13, 1939, 
Met at the expiration of the recess. 
Present: Same parties as heretofore noted. 
GEORGE E. BRANCH, 
the defendant, resumed the stand for further direct examina-
tion and testified as follows : 
Examined by Mr. Simpkins: 
Q. George, when you came down that hill, the little grade 
before the truck went off the road, which side of the road were 
you driving on? 
A. On the right-hand ~ide. 
Q. When you got down under the truck to tighten those 
bolts there at the scene had ;Clarence Friend left? 
A. Yes, sir. 
Q. Is the Woodville Improvement League operated for 
profit to any of its members or to anyone 7 
A. No, sir. The profit that we make we give away. That 
is why we organized the Sunday School, that we have some 
source to use the money for, to give it away to the children, 
the money that we collect, after paying expenses to operate, 
house rent, and so on like that, buying oil and fuel, and if 
we have any left we give it over to the children-is the rea-
son why we organized the Sunday School. 
page 127} CROSS EXAMINA.TION. 
- By ]\fr. O'Connor: 
Q. George, how far is it from Woodville to where the picnic 
was held? 
A. The nearest I can get, about four miles, four or five 
miles-five miles. 
Q. What kind of license do you have on that truckY 
Mr . .Simpkins: If your Honor please, I object to what 
kind of license a man has on a truck. I don't see that it· is 
material. 
Mr. O'Connor: I will state its materialitv. 
Mr. Simpkins: I ask that you state the "'materiality of the 
evidence in the absence of the jury. 
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Mr. O'Connor: It is material. I would like to show your 
Honor what its materiality is. 
Mr. Simpkins: If you are going to tell the jury what it is, 
you might as well let it in. 
The Court: It can be material. If you say it is, I will 
admit it. 
By Mr. O'Connor: 
Q. What sort of license do you have on that truck? 
A. At that time TH. 
Q. Tha.t means a commercial license 1 
A. Yes, sir. 
Q. You are a member of the Improvement League? 
A. Yes, sir. 
page 128 ~ Q. You desire to see its interests furthered Y 
.A.. I didn't quite understand you. 
Q. (The question was read.) 
A. Yes, sir. 
Q. How was that Improvement. Leai:,oiie financed 1 
.A.. Financed from dues that we paid to finance the require-
ments of the League, as near as we can get, with a small sum 
of ten cents a month. 
Q. As I understand it, the Sunday School had only been 
organized some four or five weeks before this picnic? 
.A.. Yes, sir. 
Q. And during that period collections were taken up in 
the Sunday School for the purpose of defraying the expenses 
of the picnic : is that right t 
A. No, sir. 
Q. What was it taken up for? 
A. The money that was taken np in the Sunday School 
was turned over to the .Sunday School Treasurer to give to 
the children at Christmas time. 
Q. Did yon make any statement to that Sunday School that 
you were going to give the picnic and that they should bring 
~n their pennies and contribute to it Y 
A. No, sir. 
Q. .You deny that T 
page 129 ~ A.. No, sir, I gave a statement to the Sunday 
School to put. the pennies in the Sunday School 
treasury and we would give them outings and other things we 
were mind to give them. 
Q. As I understand you, you did make a statement to them 
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that if they broug·ht in their pennies, if you went on the picnic 
you would take them free? 
A. Yes, take them free of charge. 
Q. Who was conduc.ting this pienic-the Sunday School, 
the League or you! 
A. The League was conducting it. It was done by a com-
mittee and authorized by the League. 
Q. The children and those who went on the picnic had 
nothing to do with the arrangements between you and the 
League in furnishing the truck, did they 1 
A. No, sir. 
Q. At the scene of the accident you repaired the steering 
gear, I believe ? 
A. Yes, I made necessary repairs there. 
Q. How long did it take you? 
A. It didn't take over five minutes to make the necessary 
repairs. 
Q. Five minutes? 
A. That is all. 
Q. Who was there? 
A. It was seven or eight pe.ople or more in the 
page 130 } truck, just the same as when the accident hap-
. pened. Everybody was excited and all clustered 
around and talking a.nd I couldn't tell you who was there or 
who was watching me to make the repairs because it was 
a very slight one-just make enough repairs to bring the 
truck in town under its own power. 
Q. You don't remember the names of any of those that 
were there that saw you make those repairs? 
A. No, sir, I couldn't tell you who was watching me at the 
time because it was lots of people, seven or eight people or 
more standing around on the ground. 
Q. What did you do? What repairs did you make 7 
A. Just tightened two nuts on the steering gear for to 
come through the chassis. 
Q. Did you have a wrench for that purpose 7 
A. Pliers. 
Q. Where did you get them? 
A. Out of the truck. 
Q. Annie Bacon was there, wasn't she? 
A. Yes, sir, she was there somewhere around. I don't 
know where she was at that time. 
Q. She was on your truck during the whole trip, wasn't she, 
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during the accident and after the accident?. She came on 
back with you T 
A. Yes, sir, she stayed with me. 
Q. There is no grade there of any consequence, is there f 
A. Not much of a grade Y 
page 131 } Q. Yes. 
A. Very slight. 
Q. It is practically straight there. isn't it f 
A. Practically straight. It is just slightly curved to know 
there is a curve there. 
Q. .As I understand you, you were driving this truck on a 
smooth pavement, practically a straight road Y 
A. Yes, sir. 
Q. Practically level, and suddenly the steering gear locked 
and threw you over in the ditch; is that right Y Is that your 
claimt · 
A. I am going to answer your question. It was driving on 
the edge of the hard surf ace road and, as any other car will 
do when you drive on the low side of the slant of the road, 
it will take a coast to the right. All cars pull to the right. 
If not, there is something ~rong. When this truck takes 
this coast and I went to pull it back like you do when a car 
is slightly swinging, I found I couldn't and it continued to 
cut in deeper and I jerked on the wheel and it failed to move 
and when this truck went into the ditch I had it under control 
and it never did go very hard because the people in the back 
. didn't know what had happened until the boy, Charlie Brown 
-I backed off of him. 
Q. When your truck ran off of the road into the 
page 132 }- ditch and into the bank you said you had it under 
control? 
A. Yes, sir, under my control to bring it to a standstill 
without doing serious damage. 
Q. If you had it under control why did you let it go in the 
dit.ch y 
A. I say under control as f a:r as stopping is concerned. 
I had it under: control from running wild. That is what I 
mean. 
Q. In other words, your brakes worked all right Y 
A. The brakes were perfect. · 
Q. When did you apply them? 
A. When I found out that I couldn't steer the truck, then 
I commenced applying my brakes without making a hard 
emergency stop to turn the truck over or throw somebody 
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else or make a quick .emerg·ency to keep from throwing any-
body out of the back of the truck. 
Q·. You saw it was going on and you considered. all of those 
facts-'' I have got to apply this brake easily so I won't dis-
turb the children." You thought all that ouU 
A. Yes, sir, that was my duty, to bring it under control, 
as near as I could, without throwing anybody out of the back 
of the truck because it was loaded. 
Q. I-low many were in the truck? 
A. Well, I wouldn't be able to tell you how many because 
they stepped up and loaded up in the truck until 
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Q. Can you approximate that? 
A. As near as I could get to it, about fifteen or twenty--
somewhere around in that neighborhood. 
Q. George, some lawyers or investigators came over there 
to talk to you about how this accident happened, didn't they·! 
A. Not that I know of. Lawyers¥ One. come over and 
said he wanted to represent Charlie Lewis and I told him at 
the time-
Q. Answer my question. 
Mr. Simpkins : Let him answer tha.t. 
A. You said did any lm.vyers come. I am telling you now 
a lawyer come and representing· himself as representing 
Charlie Lewis. Mr. Allen, I think it was, and I told him that 
I wouldn't make any statement concerning of the accident 
until it w·ould come up before a court because I didn't care 
about making any complaints and this thing· and the other 
thing and when a court day come I couldn't remember noth-
ing I said. 
Q. Do you remember a. conversation that was had between 
you and your representative at which Annie Bacon was pres-
ent? Do you remember any conversation? 
A. No, sir, I have never made any. She haven't been in 
the presence of no concern and talked to me a•bout 
page 134 ~ the truck unless she came to my house shortly af · 
ter the accident happened. 
Q. And didn't that man say to you in her presence that 
"You have told us a story; you never told us about the woman 
in the truck 1 '' 
A. She never been to my-
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Mr. Simpkins: What that man said, whoever he might be 
and whoever he is, nobody knows. He is not on trial. We 
are talking about what this man might have said, a conver-
sation between some body we don't know anything about, 
and I say it is grossly improper. 
The Court: I think that is rather indefinite, Mr. 0 'Connor. 
If he made any contradictory statements to .Annie Bacon, 
show them. 
By Mr. 0 'Connor: 
Q. Haven't you made the statement either to Mr. Simpkins 
or to some other gentleman investigating this case in the 
presence of Annie Bacon-
A. No, sir. 
Q. You haven't made any statement in her presence? 
A. I haven't made no statement in the presence of Annie 
Bacon. 
Q. You got this truck out of the ditch and drove it on back 
to Richmond without. any further trouble, didn't you T 
A. Yes, sir. 
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when the accident occurred and started walking, 
didn't they Y 
A. They did. 
Q. And you pieked them up, didn't you f 
A. No, sir, I did not. I didn't pick up any because they 
said they would walk and Clarence I~riend said, '' As soon 
as I make this trip to the hospital I will be baclr and pick up 
the rest.'' 
Q. Did you pass any of them on the road? 
. A. Yes, sir, I did. 
Q. Where? 
A. They went on walking poss~bly about ten or twelve 
blocks. After I started out I passed them and I told them-
Q. Do you remember who tl1ey were, any of them t 
A. Well, Rebecca Taylor was one. 
Q. She is not here today Y 
A. No, sir, she is not here today and I didn't take particu-
lar notice. Hazel Goode was another and there was a bunch 
got off. Clarence Friend-all of his bunch was walking too 
and he came back and picked up the people who were walk-
ing. I didn't stop for any of them to get on because I drove 
the truck back at the rate of about five or six miles an hour, 
as slow as I could drive it, until E could find out and tighten 
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it and make substantial repairs and I wouldn't tell anybody 
else to get on. 
page 136 } Q. You knew you were going to haul children in 
this truck on this trip! 
A. Yes, sir. 
Q. Did you inspect your truck? 
A. Yes, sir, I painted the back of my truck white and made 
an announcement to all the people and the truck drivers to 
drive slow as possible. 
Q. I didn't ask you that. I said did you inspect your truck 
before you took these childrell: on the trip Y 
A. No, sir, I did not go down and inspect it underneath 
and on top., 
Q. What model truck was it? 
A. It is supposed to have been a '31 truck. A.t that time 
I thought I had a '29 and later found it was a '31-looked the 
numbers of the truck over. 
Q. These bolts that you say were loose, they didn't sud-
denly come loose, did they Y 
A. A bolt can happen at no particular time to come loose. 
As far as I can tell you, they will shake loose and heads will 
pop off too. 
Q. And if you had looked at your steering apparatus under-
neath there before you had the wreck, you would have seen 
those bolts working loose Y 
A. No, sir, I couldn't tell. That is out of my vision. I 
couldn't tell that. 
page 137 } Mr. Simpkins : I don't think we need waste 
time on what the man could ~ave done. He says 
he didn't look under it. The jury knows what he would. have 
found just as well as you do or anybody else. 
By the Court: 
Q. Do you have an inspection stamp Y 
/ A. Yes. sir, I had it inspected by :Mr. Eubank. 
Bv Mr. O'Connor: 
·Q. When was it inspech!d prior to this f 
A. It was in the last inspection. 
Q. When was that¥ 
A. The last inspection that the State issued. You know 
when that was, what date, when th,ey issue inspection. 
Q. I am asking you. Do you knowY 
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A. No, sir, I didn't keep a record of it but I think it was 
in June when the State inspects trucks. 
Q. Who wa.s driving your truck! 
A. I was driving it. 
Q·. Had your truck gone over to South Richmond before 
going down there to pick up some passengers Y 
A. Didn't pick up any passengers. It went over to South 
Rich_mond. 
Q. What for? 
A. It went over to get my niece. 
page 138 ~ Q. Was she a passenger? 
A. She was going down to the picnic but she 
said it was more of her friends that wanted to go than that 
and said send a bigger truck and the' truck came back empty 
to my house and I sent Walter's truck over to pick them up. 
Q. So you were interested in getting a large crowd of peo-
ple to attend the picnic? · 
A. I didn't care how many went. 
Q. You weren't interested in it being· a success or failure Y 
It didn't make any difference to you, did iU 
A. Well, I was anxious to take the children out to give 
them an outing. That is what I was interested in-more the 
children than I was the grown people. 
Q. Were you interested in the picnic being a success fi-
nancially or not? 
A. I wasn't particular about finances because I had enough 
monev that we had raised and if we didn't raise it it was all 
right Mand if we can't raise it we could put more to it to pay 
the expense of the food but I was more interested in giving 
the children an outing. 
Q. You and your wife made the ice cream, didn't you¥ 
A. Yes, sir. . 
Q. How much ice cream did you make f 
A. Made five gallons. 
Q. How mucl1 of it did you sell f 
page 139 ~ A. I think we sold all of it. 
Q. What became of this money that was taken 
up in the Sunday School collection, 
A. Turned over to the Sunday :School Treasurer. 
Q. Wbat became of it then! 
A. We got some of it now. We spend money for Christ-
mas. We packed forty-one Christmas bags and gave them 
to the children and the remainder we g·ot now. 
Q. You weren't giving tl1is picnic, were you Y 
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A. No, sir, it were given by the members of the League. 
Q. And these children and people in your truck weren't 
your guests, were they¥ 
A. They was the guests of all the families who had chil-
dren coming to the Sunday -School, my children and others 
and their friends and mothers and friends who wanted to go. 
Q. Did you understand my question? I asked you were 
they your guests or the guests of the League Y 
A. I told you-
Mr. Simpkins: Mr. O'Connor is obviously trying to get 
a legal conclusion. He told him the circumstances under 
which they went. 
The Court: He said they were guests of the League, that 
he had loaned bis car. 
By Mr. 0 'Connor: 
Q. Yrou didn't loan your truck to this boy or 
page 140 ~ to the people who rode in the truck, did you Y 
A. No, sir. 
Q. You loaned it to the League! 
A. I didn't loan it to nobody. 
Q. You didn't loan it to anybody 7 
A. No, sir, I taken the truck and offered it to the boy to 
drive it and told him to take it down-Thomas Bell. J;Ie taken 
the food down and I carried the children down. 
Q. If you didn't lend it to anybody did you g·et paid any-
thing? 
A. No, sir, it wasn't no pay; it was free. 
Q. You either loaned it to them or you got paid fnr it-·-
which Y 
Mr. Simpkins: That is certainly an improper question-
he either loaned it to them or got paid. You know what the 
testimony is and I don't think it is proper to misquote the 
testimony in that way. 
Mr. O'Connor: Tell me how I misquoted iU 
1\1:r. Williams: I think the question is proper because the 
witneBs is under cross examination. 
Th<.1 Court: I think the· jury understands that. I am sure 
I do. 
Bv Mr. O'Connor: 
~Q. I asked you in the beginning but I don't know that yon 
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understood my questions. I asked you how far 
page 141 ~ it was from Woodville to where you held the 
picnicT 
A. I told you possibly about five miles, as near as I could 
get at it. I didn't look at the speedometer and I don't know. 
I am under oath. 
Mr. Simpkins: We called Mr. Charles Meyer during· lunch 
and he said he would be here at 2 :15. We would like to put 
him on when he comes. 
The Court: Are there any other witnesses Y 
Mr. Simpkins: No, sir. Mr. Meyer will ,be the last one. 
The Court: He is g·oing to testify as to the condition of 
the truckT 
Mr. Simpkins: Yes, sir. 
Mr. Williams: We have a few quest.ions on rebuttal. 
The Court: Put it on now. 
ERNEST BROWN ,(Colored), 
a witness called on behalf of the plaintiff in rebuttal and be-
ing first duly sworn, testified as follows : 
Examined by Mr. Williams : 
Q . .Your name is Ernest Brown? 
page 142 ~ A. Ernest Brown. 
Q. You a.re a brother of Charles Brown, the 
plaintiff' in this case Y 
A. Yes, sir. 
Q. Did you have any conversation with George Branch af-
ter your brother was hurt Y 
A. Yes, sir. 
Q. When was that conversation? How long after? 
A. I couldn't exactly tell you the date. 
Q. Was it the next day or two days thereafter or whatf 
A. No, sir, the next day I seen Mr. Branch up at Perry's. 
Q. Did you have a conversation with him or did anyone 
have a conversation with him T 
A. He was talking to l\fr. Perry. 
Q. What did you hear, if anything·, of what l1e said as to 
what made him go off the road? 
A. I beard him say that l1e examined the truck, that he 
.didn't see anything wrong with the truck no more than two 
bolts was kind of loose, that he must have lost control. 
Q. That he must have lost control? 
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.A.. Yes, sir. 
page 143} CROSS EXAMINATION. 
By Mr. Simpkins: 
Q. He did say he examined the truck and found two bolts 
loose! 
A. He said kind of loose. 
Q. And tliat is all he said 1 
The Court: This isn't rebuttal. 
Mr. Williams: It is rebuttal of what Branch said. Branch 
said he didn't lose control. He said he had perfect con trot 
Mr. Simpkins: I don't think it is rebuttal but the jury 
has heard what the man said. 1 
By Mr. Simpkins: 
Q. He said he lost control! 
A. Yes, sir. · 
Q. He used that language in descrrbing an accident to you 
and another colored man-said "I lost control"? 
A. He was talking to Mr. Perry. I was going to work. 
Q. He didn't say he lost control because the nuts were 
loose or why, did heY 
A. No, sir. 
page 144 } CHARLES W. MEYER, JR., 
called as a witness on behalf of the defendant" 
a.ild being fiirst duly sworn, testified as follows: 
Examined by Mr. Simpkins: 
Q. You are Charles W. Meyer, Jr.? 
A. That is right. 
Q·. What is your occupation! 
A. Auto business. 
Q. With whom arc you associated t 
A. A. Meyer & Sons. 
Q. What is your position Y 
A. Manager. 
Q. Of the automobile shop? 
A. Yes, sir. 
Q. How long have you been engaged in the general repair 
of automobiles Y 
A. Personally about fifteen years. 
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Q. Did yon examine a Ford truck out in Woodville some 
day last week, which truck was pointed out to you by George 
Branch? 
A. Yes, I did. 
Q. Do you know what kind of truck it wasY 
A. '31 ·F·ord. 
Q. Did you examine, Mr. Meyer, the steering apparatus on 
that car, particularly the worm and the sector 
page 145 ~ shaft which goes through the frame and the pit-
man arm which attaches to the sector shafU 
A. Yes, I did. 
Q. Will you describe to the jury how the pitman arm and 
the sector shaft on that particular truck are constructed and 
what condition it was in at the time you examined it T 
A. It was worn when I saw it and the main shaft, that is 
the part that extends down from the steering column to the 
frame-the sector shaft goes through the frame and the pit-
man arm is on the end of the sector shaft, controlling the 
steering arm. 
Q·. You say it was worn f 
A. Yes, sir. 
Q. How is the sector shaft fastened into that frame? 
A. Well, the sector shaft is encased in the housing and 
the housing is fastened to the chassis frame. 
Q. In what manner? 
A. By bolts. 
Q. On which side of the frame were the heads of those 
bolts-toward the place where the pitman arm is Y 
Mr. Williams : Let him state. 
By Mr. Simpkins: 
Q. On the side the pitman arm works or on the other sideY 
A. The heads of the bolts are on the outside of 
page 146 ~ the frame, that is, tl1e same side as the pitman is 
fastened on to the sector shaft. 
Q. How close, wl1en t.ha.t sector shaft is not worn, does the 
pitman arm work to the heacls of those bolts on that trnckf 
A. They will, yes. 
Q. You didn't understand my quest.ion. I said how close, 
when the sector shaft is worn as this was worn, does the 
pitman arm work to the sector shaft? 
. A. It is not a clearance there of a half an inch. If every-
thing is in g·ood shape it is a clearance of about half an inch. 
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Q. Was everything in good shape in that_ particular oneY 
A. No, sir, it was worn. 
Q. In your opinion, from observing that sector shaft and 
·pitman arm, could the pitman arm become hung on the nuts 
or bolts holding the sector shaft housing on the frame so' as 
to prevel!t the turning of the steering gear to the left? 
Mr. O'Connor: Do I understand you are asking could that 
happen? 
Mr. Simpkins: That is what I am asking, could it happen 
from. his observation. 
Mr. 0 'Connor=· I have no objection to that. 
A. It was possible. 
page 147 ~ By :Mr. Simpkins: 
Q. Did you find anything on that soctor shaft 
which is not standard equipment on a 1931 Ford sector shaft, 
indicating that a defect in the sector shaft, caused by the 
wearing, had been remedied or a person had sought to remedy 
it? 
A. There was a collar between the frame and the pitman 
arm, that is around the sector shaft, a collar on the sector 
s]1aft between the frame and the pitman arm. 
Q. And what would that collar do toward changing the 
distance between the pitman arm and the nuts on the frame-
put it closer or farther away? 
A. It wouldn't change it at all. It would just prevent the 
shaft or the pitman arm from coming back against the frame. 
Q. Prevent it from hanging·? 
A. Yes. A collar was evidently put there for that pur-
pose, to prevent it from coming back. 
CROSS EXAMINATION. 
By Mr. Williams: 
· Q. Mr. 1\foyer, you clidn 't run that car, did you f 
A. No, sir, I did not. · 
Q. Did you know that. he had at the dashboard there a de-
vice hooked up, a piece of wood att~ched to the 
page 148 ~ dashboard, that was attached to a hinge or piece 
of wire that would fall down like that and could 
be put up a~ainst the steering- gear to hold the gear lever 
and keep it from jumping out? 
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A. Yes, I noticed that. 
Q. You saw that on there, didn't you Y 
A.. Yes, sir. 
Q. And the fi.rst time you saw this truck was this past week 
in February, 1939; isn't that righU 
A. February 7th. 
Q. And you did not operate it or anything to tell what 
would happen if it were operated, did you Y 
A. No, sir, I did not. 
Q. Mr. Meyer, can you operate a truck with bolts loose 
enoug·h that their heads will go out and jam-whatever you 
call it, the pitman arm-and cause any locking there without 
noticing that it should be taken care on 
A. It naturally would be loose and should be noticeable. 
Q. In other words, anyone in an apparatus of that kind 
would have notice of the looseness of the steering apparatus 
so as to put him on notice of that fact¥ 
A. That is rig·ht. 
page 149 ~ RE-DIRECT EXAMINATION. 
By Mr. Simpkins : 
Q. Do you mean that a person would know that the nuts 
on it were loose or the steering gear g·enerally was loose T 
A. There is wear there somewhere, not at any particular 
point. 
Q'. Would a person have any reason to know that a steering 
gear might hood. in that way without looking at it? 
A. I hardly think so. 
GEORGE E. BRA.NCH, 
the defendant, was recalled and further testified as follows : 
Examined by ·Mr. Simpkins : 
Q. You stated you made repairs to your truck after you 
got back to Woodville? 
A. I gave the steering sector a thorough examination and 
tightened it up and put the collar on for safety so that it 
would never go back against the pitman a rm again as long 
as you drive it. 
By Mr. O'Connor: 
Q. You used this truck from the time of the accident up 
until nowY 
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Irene Brown. 
A. Yes, sir. I used it until three weeks ago. 
page 150} Q. How often have you used it since! 
A.. A.bout twice a week. 
Q. It lfas been in use all the time up, to February 7th when 
Mr. Meyer inspected iU 
A.. Yes, twice a week. 
By Mr. Simpkins: 
Q. George, has the construction of that pitman arm and 
sector shaft, and so on, been changed in any way except to 
put that collar on since this accident ibefore Mr. Meyer ex-
amined it? 
A. I don't understand you. 
Q·. Has the construction of that pitman arm and shaft and 
worm in any way been changed ex-0ept to put that collar on 
there since the accident 7 
A. It was on then. 
Q. Why wasn't the car driven when Mr. Meyer came out 
to look at it? 
A. The boy went up to get trash from the west end and he 
failed to put enough oil in it and burnt out a bearing and 
that is the reason why it wasn't used that day. 
Q. The head was off the motor wl1en he was there! 
A. Yes, sir. 
By Mr. O'Connor: 
Q. I believe you testified you never saw this boy before 
that day? 
pag·e 151 } A. I didn't say I never saw him. I say I didn't 
know him at that time until they told me who he 
was and brought him to my memory. 
Q. As a matter of fact, didn't he work for you Y 
A. No, sir, he never worked for me. 
Q. You deny l1e worked for you? 
A. He never worked for me before. I never paid him a 
nickel for nothing he did for me. 
IRENE BROWN, 
recalled by the plaintiff in rebuttal, and testified further as 
follows: 
Examined by Mr. Williams: 
Q. Irene, did Charlie ever work for George Branch! 
A. Yes, sir. 
\ 
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Charles Brown. Willie Johnson (Colored). 
Q.- What kind of work was that! 
A. Charlie worked on the .truck about two weeks. 
Q. How long ago? 
A. I don't really know. It was around about in the spring 
of the year. He worked on the truck of Mr. Branch, him 
and Thomas Bell, before he went to work on W. P.A. work. 
Q. And that was before J nly 4th Y 
A. That was before July 4th. 
page 152 ~ CHARLES BROWN, 
recalled in rebuttal, testified further ~s follows: 
Examined by Mr. Williams= 
Q. Charlie, did you ever work on that truck! 
A. Yes, sir. 
Q. Did you ever work for Mr. Branch f 
A. Yes) sir, I worked for him. 
Q. How long did you work for himf 
A. Worked for him two weeks. 
WILLIE JOHNSON (Colored), 
called as a witness by the plaintiff in rebuttal and being first 
duly sworn, testified as follows : 
Examined by Mr. Williams : 
Q. Were you on the truck coming back from the picnic f 
.A.. Yes, sir. 
Q. After Charlie Brown was hurt did you get off the1 
truckt 
Mr. Simpkins: Is that rebuttalf 
Mr. Williams: I can say yes it is rebuttal because your 
man said no body was picked up. He said he went twelve 
blocks before he caught up. 
Mr. Simpkins: Go ahead. 
page 153 ~ By Mr. Williams: 
Q. You got off the truck and walked, did you T 
A. I got off the truck and started walking. 
Q. How far did you walk before the truck came to you Y 
A. We walked a little ways. The truck was in the ditch 
and Mr. Branch told us to come get back on the truck and 
we got on the truck. 
Q'. You all got on the truck again °l 
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A. No, sir, not all of them. 
Q. Some of you did. Did you get back on Y 
A. Yes, sir. 
Q. How far had you gone before he caught up with you 
and picked you up t 
A. It might have been about half a square. I don't know. 
CROSS EXAMINATION. 
By Mr. Simpkins: 
Q. Willie, did you come back to Richmond on the truck 7 
A. Yes, sir. 
Q. And you say as soon as George got the truck out of the 
ditch he called you to get on the truck? 
A. He told us to come get back on the truck. 
Q. It had just been pulled out of the ditch? 
A. No, sir. When he pulled the truck out of 
page 154 ~ the ditch we started to walk along and he told us 
to come and get :back on the truck. 
Q. What I want to know is when did he call you-when he 
pulled it out of the ditch t Then he called you? 
A. I ain't seen him :when he pulled out of the ditch but 
I know I seen the truck in the ditch and we was about half a 
square and he told us to come and get back on the truck. 
Q. You were about half a square away? 
A. Yes. Some of us got back on the truck and me too. 
Q. And you too? That is .all. 
GEORGE E. BRANCH, 
the defendant, was recalled and further testified as follows : 
Examined by Mr. Simpkins: 
Q'. Georg·e, have you made a. statement in the presence 
of Ernest Brown that you must have lost control of your 
truck? 
A. No, sir, I didn't tell him.I must have lost control. I 
told him the same as I stated to the jur.y, that that was the 
cause, that I couldn't pull tl1e truck baclr in the road on ac-
count of the steering sector working loose and tl1e pitman 
rod hanging ag·ainst the steering sector. 
Q. Has this boy ever worked for you t 
page 155 ~ A. No, sir, he hasn't. I never hired l1im or 
told him to get on the truck or to do anything. 
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Mr. O'Connor: We put the boy on the stand to rebut 
what he said and he is putting him back on the stand to say 
the same thing over. 
The Court: He wasn't asked had this boy worked for 
him. 
J\fr. 0 'Connor: He certainly was. 
The Court: All right. 
Mr. Simpkins: vVe would like to make a motion. 
(The jury retired.) 
Mr. Simpkins: We move that all of the evidence be stricken 
on the g-round that the evidence shows conclusive1y the rela-
tionship to have ibeen one of host-guest and on the ground 
that there is no evidence of g-ross negligence or not sufficient 
evidence for that question of gross negligence to go to the 
jury. Your Honor recalls the plaintiff himself, and he is 
certainly bound by his own testimony, made the direct state- '-
ment that your Honor alluded to when I made my motion be-
fore. He said, "I did not pay anything in any way." 
Mr. O'Connor: He didn't say that. 
page 156 ~ Mr. Simpkins: He didn't say ''in any way." 
He would always reply to the question, ''Don't 
you think that was the same as paying when I bought food?'~ 
But he is bound by his own testimony. He has -not shown 
that he paid anything whatsoever a.nd there is no testimony 
that he paid anything whatsoever on this trip. Furthermore, 
even should he not be bound by his ow·n statement, there is 
no evidence in the case, apart from his statement, to make 
any relationship other than guest-host. The only other evi-
dence is that George Branch took these people down there 
voluntarily because of a courtesv he desired to render to 
the Woodville Improveme1~t League or the Sunday School of 
which he was Superintendent. There is no evidence what-
ever. that this man g·ot any remuner~tion of any kind 
or that the plaintiff paid him anything. The only evidence, 
undisputed, is that the Association gave a. picnic and he got 
hurt coming back. Under that theory we think the relation-
ship can only be host-g'tlest and it is a question for the Court 
in any event. We think they should have elected but cer-
tainly now it is a question for the Court to rule what the re-
lntionship is and if it is guest-host, where is the gross negli-
gencei Their own statement is that the gear wouldn't stay 
in place. Annie Bacon admitted it had been in place all along· 
since th(;ly kft the picnic ground but she stated it wouldn't 
Charles L. Brown, etc., v. George Branch. 105 
stay in place· and George asked her to put a glove 
page 157 ~ under it to hold it and she couldn't get it under 
there and George went to assist her and took his_ 
eyes off the road and the truck went in the ditch. That is 
their explanation. Even if you believe that, and that is the 
cxplanittion of the plaintiff, there is absolutely no evidence 
of gross negligence of any kind. The only possible· two ele-
ments of negligence would be the mere inadvertence in tak-
ing his eyes off of-what kind of road Y A fifteen foot road 
without shoulders. There is no excessive speed shown, there 
is no negligent operation in any manner whatsoever except' 
taking· his eyes off and they don't know that he took his eyes 
off. The only evidence is that there was a mere inadvertence 
and the Sup1eme iCourt has stated time and time again that 
that is not sufficient evidence of gross negligence. The only 
other evidence of neglig·ence that they could possibly tie to 
would be a defect in the gear lever, if there was a defect in 
thu gear lever. The undisputed evidence is that it was in 
gear and the only way that that defect, if it were there, could 
have affected the aooident was that it caused this man, if 
their theory is true, to take his eyes off the road. So you 
come back to the same question. "Why he took his eyes off 
the road wouldn't make any difference and that is not enough 
to show gross neg]ig·ence. On the other theory, even if there 
was such a defect in the truck, there is no causal connection, 
but even if there be causal connection, the plain-
pag·e 158 }- tiff says be rode down there in the truck and he 
rode back in the truck. and he saw the gear lever 
and he saw it wouldn't stay in, and he is a boy twenty years 
old now, nineteen then, and he assumed any risk of any de-
fect. I submit that it is not even sufficient evidence of or-
dinary negligence but the only other negligence shown by the 
whole case, plaintiff or defendant, is the defect in the pit-
man arm and the sector shaft and the undisputed evidence is 
that that was not known to this .. man, and the Supreme Court 
has said that a host owes to his g·uest only the duty to advise 
l1im of known defects, not.)lfitent. He states he didn't know 
it, it certainly wasn't .E.i8Jent, and there is no way under the 
law that that issue cou l>e submitted to the jury. Under 
that situation we think there is no evidence to submit to the 
jury on negligence and we contend that tlie relat.ionshtp is 
g·uest-host but even if your Honor should think that the re-
lationship ought tQ go to the jury, still we contend there is 
no evidence of ordinary neglig·ence, a.nd we would like t.o 
point out that it is undisputed that the League was giving the 
pic.nic. There is no evidence of any agency here betwe~n 
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this man and the League. Branch is the man sued. How, even 
under· their theory, could they make out a case other than 
guest-host Y For those reasons we ask that the evidence be 
stricken. 
The Court: I am going to overrule your motion, Mr. Simp-
kins, and if a verdict goes against you you can renew it. 
· Mr. Simpkins: We except to overruling it. 
page 159 ~ You overruled the motion to strike the evidence 
but do yon overrule the motion that the Court 
shall rule as a matter of law that the 1~e1ationship was guest-
host? 
The Court: I think the evidence demonstrates' that very 
clearly. 
Mr. Simpkins: That it was guest-host. We except to your 
overruling the motion. 
Mr. 0 '.Connor: On the question of whether it was a guest 
relationship, I should like to say a few words. This is a 
ease, in our opinion, of ordinary negligence. This isn't a 
case of one person asking another to take a ride with him 
for his. own pleasure. Their own negligence shows' that 
these people weren't guests of the def enda.nt. If they were 
guests of anybody, they were guests of the Community Welfare 
Association, or whatever it was called. They weren't the 
defendant's guests, if they were anyone's guests. The plain-
tiff's contention is that the Sunday School put on this picnic, 
that this defendant was Superintendent of the Sunday School 
there and knew all about it, was the promoter of it and urged 
t.hem to bring- in their money to these collections and that 
money was taken and used for the purpose of giving them 
this picnie down there. Under these circumstances they were 
entitled to ordinary care in the conveyance to 
page 160 ~ and from the picnic. This is not a g·uest case and 
we think the law certainly is with us on that 
point. 
Mr. Williams: May I add to what Mr. 0 'Connor said f 
This truck bad a TH license. It is r.equired by the State 
Corporation Commission. It hauls passenger and people -for 
compensation. The plaintiff's cvide1i.ce shows that Branch 
handled the ice cream, five gallons of ice cream, his own 
ice cream, and 11ad the money. That is the plaintiff's testi-
mony. · 
:Mr. Simpkins: I don't think it is. 
Mr. Williams: Yes, it is, and I take issue with you. The 
evidence for the plaintiff shows that Branch made the ice 
cream at his own place and sold it and got the money for it. 
The Court: He didn't get any money. 
. 
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Mr. Williams: That is the proper inference from the sale · 
of the ice cream. 
The Court: It was handled by a committee. 
1\fr. Williams: The ice cream was put up at his house. 
The Court: He admits that and transported it down there 
and turned it over for sale along with other things. 
page 161 ~ Lemonade and other things. There isn't any evi-
dence here that he got any compensation. 
I am going to let it go to the jury but I think the over-
whelming evidence here is that he was a guest. 
Mr. Simpkins: We object to instruction No. 1 as offered 
because it is contrary to the ruling of the Court that the 
case is a guest case and we think that the jury should be 
instructed that the relationship was one of' host-guest and 
then the instructions should be offered by the plaintiff on the 
' duties of a host to a g11est. 
The Court: I think so. 
Mr. Simpkins: We object to the second one on the same 
ground. I object to the third one on the same ground. No. 
· 4 is all right except that it ,eaves to the jury the question of 
remuneration. . We think the Court in its ruling should tell 
them the relationship was one of guest-host and not leave 
any question of remuneration to the jury. 
The Court: There is a little evidence here. Tha.t boy gave 
a little evidence on that. I think he was a guest but I am 
g~ing to leave that to the jury. 
Mr. Butcher: Here is what Mr. Simpkins means. If the 
Court is of the opinion that the relationship, as a. matter of 
law, is that of host and guest, then t.he Court in-
pag·e 162 ~ structs the jury that under the relationship which 
existed at the time the defendant would be liable 
to the plaintiff in the event of gross negligence. 
Mr. Simpkins: No. 5 we think is improper because it 
states, in speaking of gross negligence, that you may take 
into consideration any and all acts of ne~;ligence of which 
you may believe defendant to have been guilty and if, in vour 
opinion, the defendant be guilty of several, etc., considered 
together, they may amount to gross negligence. We object 
to that lang'Uage because of the .fact that the only evidence 
of any possible negligence on the part of the defendant is 
taking his eyes off the road. That. is all they tried to prove. 
Mr. Williams: It. is a defective car. Your witness Meyer 
said be would be notified of the defect in the car by the 
rattles. That is one, and putting an impromptu device in a 
car without having- it fixed is two, the failure to stop his car· 
when he was going to fix it is three, lack of control, four and · 
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the failure to keep a lookout. There are four acts of s.pecific 
negligence. 
Mr. 0 'Connor: We think that we are entitled to have the 
court tell the jury that this plaintiff and these children in 
this truck were not the guests of defendant but, if they were 
gratuitous guests at all, they were guests of the 
page 163 ~ Association or Sunday School and that the de-
fendant owed the duty of ordinary care. 
The Court: I can't see that. 
Mr. O'Connor: We except. 
Mr. Williams : This 1boy was holding the ice cream f reczer 
at the direction of ·Branch. That is no obligation of a mere 
. gratuitous guest. 
The Court : I think he is a guest. 
Mr. Williams: Plaintiffs except to the refusal of instruc-
tions numbered 1, 2 and 3 because the instructions state the 
law of the case and are particularly applicable to the facts 
thereof. 
Mr. Butcher: If the letter filed by the plaintiff's attor-
neys can be considered a bill of particulars they have elected 
to proceed on the theory of a pay passenger in this case and 
I understand a motion was made bv defendant's counsel to 
make them elect. Under the Cou;t's ruling to the effect 
that, as a matter of law, the relationship of host-guest has 
been established, the case as alleged has failed and the Court 
should strike the evidence of the plaintiff on the ground 
that the plaintiff has failed to prove the case which has been 
alleged. 
pa.ge 164 ~ Mr. Williams: May I offer this instruction, 
that the Court instruct the jury that if you believe 
from the evidence in this case that plaintiff went to the picnic 
and spent money for purchases, that thereupon he was the 
guest of the League and that the defendant, in the operation 
of his truck, owed him the duty of ordinary ca.re, and the 
further instruction to the jury that if they believe from the 
evidence that defendant failed to keep a proper lookout or 
failed to use ordinary care iu the operation of the truck, by 
keeping· the same under reasonable control, then tl1eir verdict 
must be for the plaintiff. 
The Court: No. 
Mr. Williams: That is th·e evidence in the case. That is 
the plaintiff's ca.se. V\T e are the guests of the League, not 
the guests of Brauch. Branch furnished his truck to the 
League and not to the people. That is the difference. 
The Court: No. , 
Mr. Williams: And plaintiff offers this as Instruction 
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No. 8 as stating the la.w of the case and particularly appli-
cable to the facts thereof. · 
Mr. Butcher: Just now I made a motion that the Court 
strike the plaintiff's evidence on the ground that proof had 
failed to conform to the allegations and that they 
page 165 } had failed to make out the case alleged and do I 
understand that the Court has overruled that 
motion! 
The Court: Yes. 
Mr. Butcher: To which we except. 
Mr. Williams: Plaintiff objects to each and every instruc-
tion of the defendant asking for instruction that gross neg-
' ligence is the law of the case as being contrary to the evi-
dence in the case· and not the law of the case, a.nd exception. 
Mr. Butcher: Plaintiff's instruction No. 4 counsel for de-
fendant object to on account of the first part of the instruc-
tion which deals with the jury's opinion as to whether there 
was any remuneration for the transportation. That is in the 
face of the Court's ruling that there has been no evidence to 
support tha.t and that this is a case of host and guest. We 
object to Instruction No. 5 on the ground that there is no 
evidence of two or more acts of neg·ligence. There has been 
n lot of evidence with reference to a defect in the car and it 
does seem to me that the Court ought to instruct the jury 
on that. I hate to burden the Court with more instructions 
unless it is the opinion of the Court that under that theory 
of the case there c.ould be no recovery. In other words, I 
doubt. if there has been anv causal connection 
pag·e 16(i } shown between any defect inw the car and the in:-
juries complained of or, in the case of any de-
fect referred to by Branch himself, that he knew or should 
have known of the existence of it. We will ask the Court to 
instruct the jury that they should dis regard any evidence of 
the defect since it cannot form the basis of any recovery. 
J\fr. O'Connor: Annie Bacon testified it was because of 
this defect that he took his eyes off the road. 
The Court: I am not p;oing to give that instruction. I will 
overrule that motion. 
Mr. Bntclier: I am afraid we will llave to offer an instruc-
tion on defect. 
The Court: I think you have euoug·h instructions here. 
Mr. Butcher: I except to the IOourt 's ruling on that. 
Mr. O'Connor: No. 8, indicated by the Court to be given 
for the defendant, we ob;ject to as reiteration and repetition 
of what is contained in the other instruct.ions. We object 
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to No. 9 because it unduly emphasizes the enormity of proof 
necessary to establish gross negligence. 
Mr. Simpkins: The additional objection to Instruction No. 
4 that it leaves out or improperly states the law as to proxi-
mate cause and tells the jury if the defendant was 
page 167 r guilty of gross negligence,. then the verdict should 
be for the plaintiff. 
Thereupon, afte1· the instructions were given to the jury 
and after argument by counsel for plaintiff and defendant, 
-the jury retired and after some time returned verdicts in both 
·cases in the following words : ''We, the jury, on the issue 
joined, :find for the defendant.'' 
Mr. Williams : If your Honor please, we move the Court to 
set aside the verdict as being contrary to the law and evi-
dence, for misdirection of the jury and for refusal of plain-
tiff's instructions an.d granting of other instrn~tions and 
we would like time for the Court to consider our motion and 
hear arg-ument. 
page 168 ~ THOMAS A. WILLIAMS 
Attorney and Counsellor at Law 
Suite 1015-16-17 Mutual Building 
Richmond, Va. 
February 9, 1939 
Parrish, Butcher & Parrish 
Attorneys at Law 
Mutual Building 
· Richmond, Virginia 
Dear Sirs: 
IN RE: Brown v. Bmnch 
In accordance with the Court"s suggestion, we are writing 
to inform you that we shall expect to show that the defendant 
was guilty of both ordinary and gross neglig·ence in the op-
eration of his automobile by reason of his excessive speed, 
lack of control and proper lookout, dP.fective gear lever at-
tachment and careless operation, and we shall expect the 
evidence to show that the plaintiff, while he did nQt directly 
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pay to the defendant actual fare, that he was,. nevertheless, 
by reason of indirect payments, a pay passenger . 
.Yours very truly, 
L. C. O'CONNOR (Signed) 
L. C. 0 'CONNOR 
(See Page 15) 
page 169 ~ THE MEDICAL OOLLE,GE OF VIRGINIA 
HOSPITAL DIVISION 
RICHMOND, VIRGINIA 
February 1, 1939 
HOSPITALS: 
Irene Brown 
2727 Tate Street 
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page 170 ~ Cha.rles L. Brown 
'l'. 
George E. Branch 
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INSTRUCTION NO. 1. 
Given. 
The Court instructs the jury that even though you may be~ 
lieve that the defendant received no remuneration either di-
rectly or indirectly for transporting the plaintiff and others 
on the picnic in question on the 4th day of July, 1938, and 
that the plaintiff was a mere gratuitous guest of the defend-
ant, yet the defendant would, nevertheless, be liable ·to the 
plaintiff if he were guilty of gross negligence in the opera-
tion of the same, and the Court, therefore, tells you that if 
you believe from the evidence in this case that the defendant 
was guilty of gross negligence in the operation of his truck 
whereby the plaintiff was injured, then your verdict must 
be for the plaintiff. 
page 171 ~ Charles L. Brown 
v. 
George E. Branch 
INSTRUCTION NO. 2. 
Given. 
The Court instructs the jury that the term '' gross negli-
gence'' as used herein does not necessarily mean that you 
must believe that the defendant was g·uilty of any one par-
ticular act of neg·ligence of a gross or culpable ·nature, but 
in determining the same you may take into consideration any 
and all acts of negligence of which you may believe the de-
fendant to have been guilty, and if in your opinion the de-
fendant has been guilty of several acts of negligence if con-
sidered together amount to gross negligence, then the plain-
tiff is entitled to recover provided you believe that such 
gross negligence was the proximate cause of his injuries. 
page 172 ~ Charles L. Brown 
v. 
George E. Branch 
INSTRUCTION NO. 3. 
Given. 
The Court instructs the jury that if you believe from the 
evidence in this case that the plaintiff is entitled to recover 
then in considering the amount you may believe him to be 
entitled, you should do so with ref ere nee to the fallowing: 
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1. The character, nature and extent of his injuries; 
2. The mental and physical pain which he has suffered or 
which he may be likely to suffer in the future ; 
3. His loss of earnings, if any; 
4. His hospital and medical bills. 
And you should fix your verdict in such sum as will fairly 
and fully compensate him for his injuries, but in no event 
to exceed the amount claimed in the notice of motion for 
judgment. 
page 173 ~ Charles L. Brown 
v. 
George E. Branch 
INSTRUCTION NO. 4. 
Given. 
The C'ourt instructs the jury that at the time of the acci-
dent complained of the following statute was in effect in the 
State of Virg·inia: · 
''2154 (232). Owners and operators of 'motor vehicles not 
liable for death or in.ju.ries to persons or property of guest.s 
in certain cases.-N o person transported by the owner or 
operator of any motor vehicle as a guest without payment 
for such transportation and no personal representative of 
any such guest so transported, shall be entitled to recover 
damages against such owner or operator for death or in-
juries to the person or property of such guest resulting from 
the operation of such motor vehicle, unless such death or 
injury was caused or resulted from the gross negligence or 
willful and wanton disregard of the safety of the person or 
property of the person being· so transported on the part of 
such owner or operator." 
The Court instructs the jury that the plaintiff wa.s a guest 
within the meaning of the above statute and that the burden 
of proof is upon the plaintiff to prove affirmatively by a pre-
ponderance of the evidence that. the defenda.nt was grossly 
negligent or tha.t he operated his automobile with a willful 
and wanton disregard of the safety of the plaintiff, and also 
to prove that such gross negligence or willful and wanton 
conduct was the sole proximate cause of the injuries com-
plained of. .· . 
page 17 4 } If the jury believe from the evidence that the 
plaintiff l1as failed to prove such negligence on 
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the part of the defendant or has failed to prove that such 
negligence was the sole proximate cause of the injuries com-
plained of, then the jury must find their verdict for the de-
fendant. 
page 175 ~ Charles L. Brown 
'V. 
George E. Branch 
INSTRUCTION NO. 5. 
Given. 
The Court instructs the jury that if they believe from 
the evidence that it is equally as probable that the plaintiff 
was injured without gross negligence on the part of the de-
fendant or without willful and wanton disregard of the safety 
of the plaintiff as that the plaintiff was injured as a result of 
the gross negligence or willful and wanton disregard of the 
safety of the plaintiff on the part of the defendant, then you 
should find your verdict for the defendant. 
page 176 } 'Charles L. Brown 
'lJ. 
George E. Branch· 
INSTRUCTION NO. 6. 
-Given. 
The Court instructs the jury that it should not be influ-
enced by sympathy, surmise or conjecture in arriving at 
their verdict but they must base their verdict upon the evi-
dence and law as stated in the instructions of the Court. 
page 177 ~ Charles L. Brown 
'lJ. 
George E. Branch 
INSTRUCTION NO. 7. 
Given. 
The Court instructs the jury that they are the sole judges 
of the evidence and of the credibility of the witnesses, and 
in determining the weight-to be given to the evidence of any 
witness they may consider the appearance and demeanor of 
the witness on the stand, his manner of testifying, his ap-
parent candor and fairness, his apparent ~ntelligence or lack 
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of intelligence, his interest in the result of the snit, contra-
dictory statements, if any, g·iven by the witness, the proba-
bilities of his story, and his opportunity for knowing the 
truth, and all other surrounding circumstances appearing on 
the trial, and from all of these things they are to determine 
which witnesses. are the more worthy of credit, and to give 
credit accordingly. 
page 178} Charles L. Brown 
v. 
George E. Branch 
INSTRUCTION NO. 8. 
Given. 
The Court instructs the jury that there can be no recovery 
of damages for an alleged injury unless the breach of duty 
charged as causing su~h injury was the proximate cause of 
such injury; . that in order to warrant a finding by the jury 
that the alleged breach of duty was the proximate cause of 
the injury it must be apparent that the injury complained of 
was the natural and probable consequence of the alleg·ed breach 
of duty, that it ought to have been forscen, in the light of at-
tending circumstances, and that in fact the injury complained 
of was produced by the alleged breach of duty. 
page 179 } Charles L. Brown 
v. 
George E. Branch 
INSTRUCTION NO. 9. 
Given. 
The Court instructs the jury that gross negligence is sub-
stantially and appreciably higher in magnitude than ordi-
nary negligence. It is materially more want of care than 
that which constitutes simple inadvertence. It is an act or 
omission respecting the legal duty of an aggravated charac-
ter as disting·uished from a mere. failure to exercise ordinary 
care. It is very great negligence, or the absence of slig·]1t 
dilig·ence, or the want of even scant care. It amounts to-in-
di:ffer~nce to present legal duties and to other forgetfulness 
of legal obligations so far as other persons may be affected. 
It is a heedless and palpable violation of leg·al duties respect-
ing the rights of others. The element of culpability which 
characterizes all negligence is in gross negli~ence magnified 
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to a higher degree as compared with that present in ordinary 
negligence. Gross negligence is a manif estedly smaller 
amount of watching· and circumspection than the circum-
stances required of a person of ordinary prudence. It is 
something less than wilful or wanton conduct, or is less than 
reckless disregard of probable consequences equivalent to 
wilful and intentional wrong·. Ordinary and gross negli-
gence differ in degree of inattention, while both differ in kind 
from wilful and intentional conduct, which is or ought to be 
known to have a tendency to injury. 
page 180 ~ Charles L. Brown 
v. 
George E. Branch 
INSTRUCTION NO. 1. 
Refl.lsed. 
The Court instructs the jury that if you believe from the 
evidence in this case that the defendant, Branch, undertook 
to transport the plaintiff and others to and from the picnic 
in question on the 4th day of July, 1938, in his truck and 
that he did receive or was- to receive remuneration therefor 
either directly or indirectly, then the plaintiff was not a mere 
g-ratuitous guest and the defendant owed the duty of exer-
cising reasonable care in the operation of his said truck, and 
if you further believe from the evidence in this case that he 
failed to exercise such care and as a proximate result thereof 
the plaintiff was injure~, then the Court tells you that the 
defendant was guilty of negligence and you must find your 
verdict in favor of the plaintiff. 
page 181 ~ Charles L. Brown 
v. 
George E. Branch 
INSTRUCTION NO. 2. 
Refused. 
The Court instructs the jury that if you believe from the 
evidence in this case that the defendant, Branch, undertook 
to transport the plaintiff and others to and from the picnic 
in question on the 4th day of July, 1938, in his truck and 
that he did receive or was to receive remuneration therefor 
either directly or indirectly, then the plaintiff was not a mere 
gnttuitous guest and the defendant owed the duty of keeping 
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a reasonable and efficient lookout and the duty of keeping his · 
said truck under reasonable control and if you further be-
lieve from the evidence in this case that the defendant failed 
to properly exercise either or both of these duties and as 
a direct result thereof the plaintiff was injured and the Court 
tells you that the defendant vrn.s guilty of negligence and you 
must find your verdict for the plaintiff. 
page 182 } Charles L. Brown 
v. 
George E. Branch 
INSTRUCTION NO. 3. 
Refused. 
The Court instructs the jury that. if you believe from the 
evidence in this case that the defendant, Branch, undertook 
to transport. the plaintiff and others to and from the picnic 
in question on the 4th day of July, 1938, in his truck and 
that he did receive or was to receive remuneration therefor 
either directly or indirectly, then the plaintiff was not a mere 
g-ratuitous ~11est and the defendant owed the duty of operat-
ing his said truck at a reasonable rate of speed under the 
circumstances and conditions then existing, and if you be-
lieve from the evidence in this case that considering all of 
the circumstances and conditions, the defendant was operat-
ing his truck at too high a rate of speed, then he was guilty 
of negligence and if you further believe that a.s a result of 
such negligence the plaintiff was injured, then you must find 
your verdict for the plaintiff. 
page 183 } Charles L. Brown 
v. 
George E. Brancl1 
INSTRUCTION NO. 6. 
Refused. 
The Court instructs the jury that if you believe from the 
evidence in this case that. the plaintiff was injured by reason 
of a defect in the truck and .that the defendant knew of such 
defect but failed to warn the plaintiff thereof and that the 
plaintiff did not have such knowledge, then the plaintiff is 
entitled to recover, regardless of whether he was_ a gratuitous 
g11est or not. 
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page 184 ~ Charles L. Brown 
'I). 
George E. Branch 
INSTRUCTION NO. 7. 
Refused. 
The Court instructs the jury that it is the duty of a per-
son riding in an automobile to keep a reasonable prudent 
lookout for his own safety and to warn the driver of any dan-
ger which is known to such person, or should be known to him 
in the exercise of ordinary care, and it is the further duty 
of such per·son to give such wa1·ning in a timely and effectual 
manner; and if the jury believe from the evidence that the 
plaintiff was guilty of negligence in failing to keep a reason-
ably prudent lookout for his own safety, or in failing to give 
timely warning of any danger which he knew, or in the exer-
cise of ordinary care should have known, and that such neg-
ligence proximately caused or efficiently contributed to cause 
the accident complained of, then the plaintiff was guilty of 
contributory negligence and you should find your verdict for 
the defendant. ' 
page 185 ~ Virginia: 
In the Circuit IConrt of the City of Richmond. 
CERTIFICATE .. 
I, Julien Gunn, Judge of the Circuit Court of the City 
of Richmond, do certify that the foregoing stenographic re~ 
port of the testimony, instructions given, amended and re-
fused, and objections taken thereto, and other incidents of trial 
contained in the foreg·oing typewritten book, constitutes the 
evidence, the instructions given and refused and other inci-
dents of the trial in the cases of Charles L. Brown v. George 
E. Branch and Irene Brown v. George E. Branch, which were 
heard together, on the 13th day of February, 1939, and that 
due notice was given by the plaintiffs 1 to Parrish, Butcher 
and Parrish, counsel of record for the defendant, that ap-
plication would be made to me to sign and authenticate said 
stenographic report as provided by the rules of the Supreme 
Court of Appeals of Virginia. _ 
Given under my hand this 30 day of June, 1939. 
JULIEN GUNN, 
Judge of the Circuit Court of the 
City of Richmond. 
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page 186 } And at another day, to-wit: At a Circuit Court 
of the City of H.ichmond held in the Courtroom 
in the City Hall thereof on Friday, the 12th day of May, 1939, 
the following· order was entered. 
Charles L. Brown, an infant, who sues by and through his 
mother and next friend, Irene Brown, Plaintiff, 
v. 
George E. Branch, Defendant. 
and 
Irene Brown, Plaintiff, 
v. 
George E. Branch, Defendant. 
ORDER. 
This day came again the parties herein, by their attorneys, 
and the Court having maturely considered the motion of the 
plaintiffs to set aside the verdicts herein rendered, and hav-
ing considered the memoranda filed, and having heard the 
argument of counsel doth overrule said motion of the plain-
tiffs to set aside the verdicts of the jury. 
It is, the ref ore, considered by the Court that the plaintiffs 
fake nothing by their motions and the defendant go thereof 
without day and recover from the plaintiffs his 
page 187 ~ costs iby him in his behalf herein expended, to 
which judgment of the Court the plaintiffs, by 
their attorney, note an exception. 
Note : The plaintiffs, Charles L. Brown and Irene Brown, 
by their counsel, having indicated their intention of appeal-
ing· to the Supreme !Court of Appeals for a writ of error and 
supersedeas to the judgment herein pronounced, it is ordered 
that execution upon this judgment be suspended for a period 
of ninety days from this date contingent upon the said plain-
tiffs or someone for them within fifteen days from this date 
executing a suspending· bond in the penal sum of $100.00 with 
security approved by the Clerk of this Court., conditioned and 
payable as provided by law. 
page ] 88 } T, Walker C. Cottrell, Clerk of the Circuit Court 
of the City of Richmond, Virginia, do hereby 
certify that the foregoing is a true and accurate transcript 
of the record in the imits of Charles L. Brown, etc., Plaintiff, 
v. George E. Branch, Defendant, and Irene Brown, Plaintiff, 
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v. George E. •Branch, Defendant, including the evide:Q.ce and 
· instructions both given and refused, hereto£ ore certified by 
the presiding judge. And I further certify that the attor- ~ 
ney for the defendant herein has been duly notified of the 
plaintiffs' intention to apply for a copy of this record. 
Given under my hand this 7th day of July, 1939. 
WALKER C. COTTRELL, 
Clerk. 
Fee for Transcript $27 .00. 
A Copy-Teste : 
M. B. WATTS, C. C. 
